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A LAWYER OF THE OLDEN TIME. 


In common with many other Americans, we have 
recently experienced great pleasure in perusing the auto- 
biography of President John Adams, contained in the 
second volume of his “ Works,” recently published by his 
grandson. But the sensations which we experienced were 
of a somewhat peculiar kind. Such is the universal repu- 
tation of John Adams, that he is now known to every 
schoolboy as the intrepid patriot and devoted republican ; 
but few have hitherto appreciated his claims to high regard 
as a true American lawyer. John Adams owed his con- 
spicuous position at the time of the Revolution to no 
advantages of social position, but to the reputation which 
he had acquired after years of hard study and rough com- 
petition at the Suffolk bar. When the fire of the Revolu- 
tion, which had been pent up so long, at last broke forth, 
Mr. Adams stood prominently before the people of Massa- 
chusetts, an independent and incorruptible lawyer, who 
believed the true object of law to be to protect liberty, and 
who only claimed for the cause of liberty the efficient 
support of the law. 

The professional career of such a man naturally pos- 


sesses an extraordinary interest. In the present case, how- 
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ever, a most interesting Diary has been made _ public, 
eminently characteristic, in all its details, of the distin- 
guished statesman, and which bears upon its face such 
marks of impartiality and honesty, that all will read it 
with pleasure and profit. 

Mr. Adams studied law with Mr. Putnam, of Worcester. 
His period (so he styles it) expired in 1758. Upon this 
occasion he naturally cast about for a place to settle, and 
the inducements which were held out to him by two 
gentlemen of Worcester, who wished to detain him in that 
town, seem now quite amusing. He had not then been 
admitted, but he informs us that two gentlemen, by name 
Doolittle and Baldwin, visited him in the office of Mr. 
Putnam, and invited him to settle in Worcester. “They 
said (we quote from the Diary), as there were two sides to 
a question, and two lawyers were always wanted where 
there was one, [ might depend upon business in my profes- 
sion; they were pleased to add, that my character was 
fair, and well esteemed by all sorts of people in the town 
and through the county ; that they wished to get me 
chosen at the next election, which was very near, Register 
of Deeds, which would procure me something handsome 
for the present, and insure me employment at the bar; that 
as the Chandler family had engrossed almost all the public 
offices and employment in the town and county, they 
wished to select some person qualified to share with them 
in those honors and emoluments. My answer was, that as 
the Chandlers were worthy people, and discharged the 
duties of their offices very well, I envied not their felicity, 
and had no desire to set myself in opposition to them, and 
especially to Mr. Putnam, who had married a beautiful 
daughter of that family, and had treated me with civility 
and kindness.”’ Mr. Adams adds, that the decisive motive 
with him was his ill health, the air of Worcester being 
unfavorable. His parents had also invited him to live with 
them, and as there never had been a lawyer in any country 
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see if there was any chance for him. The town of Boston, 
then as now, was full of lawyers, and although strongly 
advised against it, he determined to try the experiment, 
and accordingly prepared to settle in his native town of 
Braintree. 

His next duty was to procure admission to the bar in his 
own county. For that purpose he went to Boston, and we 
will let him give his own account of his experience. Our 
readers cannot fail to be struck with the change which 
ninety years has brought about in matters of this sort. 


©1758. Oct. 25. Wednesday. Went in the morning to Mr. Gridley’s 
and asked the favor of his advice, what steps to take fur an introduction 
to the practice of law in this county. He answered, ‘Get sworn.’ 
Ego. ‘ But in order to that, sir, as I have no patron in this county’ 
G. ‘I will recommend you to the Court; mark the day the Court adjourns 
to, in order to make up judgments; come to town that day, and, in the 
mean time, I will speak to the bar; for the bar must be consulted, because 
the Court always inquires if it be with consent of the bar.’ Then Mr. 
Gridley inquired what method of study I had pursued, what Latin books 
I read, what Greek, what French? what I had read upon rhetoric? Then 
he took his common-place book and gave me Lord Hale's advice to a 
student of the common law ; and when I had read that, he gave me Lord 
C. J. Reeve’s advice to his nephew, in the study of the common law 
Then he gave me a letter from Dr. Dickins, Regius Professor of Law at 
the University of Cambridge, to him, pointing out a method of studying 
the civil law; then he turned to a letter he wrote to Judge Lightfoot, 
Judge of the Admiralty in Rhode Island, directing to a method of study- 
ing the admiralty law. Then Mr. Gridley run a comparison between the 
business and studies of a lawyer, a gentleman of the bar in England and 
those of one here: A lawyer in this country must study common law, 
and civil law, and natural law, and admiralty law ; and must do the duty 
of a counsellor, a lawyer, an attorney, a solicitor, and even of a scrivener ; 
so that the difficulties of the profession are much greater here than in 
England. ‘The difficulties that attend the study may discourage some, 
but they never discouraged me.’ (Here is conscious superiority.) ‘ I have 
a few pieces of advice to give you, Mr. Adams. One is, to pursue the 
study of the law, rather than the gain of it; pursue the gain of it enough 
to keep out of the briers, but give your main attention to the study of it. 
The next is, not to marry early ; for an early marriage will obstruct your 
improvement; and, in the next place, it will involve you in expense. 
Another thing is, not to keep much company, for the application of a man 
who aims to be a lawyer must be incessant; his attention to his books 
must be constant, which is inconsistent with keeping much company. In 
the study of law, the common law, be sure, deserves your first and last 
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attention ; and he has conquered all the difficulties of this law, who is 
master of the Institutes. You must conquer the Institutes. The road of 
science is much easier now than it was when I set out; I began with 
Coke-Littleton, and broke through.’ I asked his advice about studying 
Greek. Ile answered, ‘ It is a matter of mere curiosity.’ After this long 
and familiar conversation, we went to Court, attended all day, and in the 
evening I went to ask Mr. Thacher’s concurrence with the bar ; drank tea 
and spent the whole evening — upon original sin, origin of evil, the plan 
of the universe, and at last upon law. He says he is sorry that he neg- 
lected to keep a common-place book when he began to study law, and he 
is of half a mind to begin now. Thacher thinks this county is full. 

**26. Thursday. Went in the morning to wait on Mr. Pratt. He 
inquired ‘if I had been sworn at Worcester?’ ‘No.’ ‘Have you a 
letter from Mr. Putnam to the Court?’ ‘No.’ ‘It would have been 
most proper to have done one of these things first. When a young gentle- 
man goes from me into another county, I always write in his favor to the 
Court in that county; or, if you had been sworn there, you would have 
been entitled to be sworn here. But now, nobody in this county knows 
any thing about you, so nobody can say any thing in your favor but by 
hearsay. I believe you have made a proper proficiency in science, and 
that you will do very well, from what I have heard, but that is only 
hearsay.’ 

‘* (How different is this from Gridley’s treatment! Besides, it is weak ; 
for neither the Court nor the bar will question the veracity of Mr. Gridley 
and Mr. Pratt. So that the only uncertainty that can remain is, whether 
Mr. Putnam was in earnest in the account he gave of my morals and 
studies to those gentlemen; which cannot be removed by a line from him, 
or by my being sworn at Worcester, or any other way than by getting 
Mr. Putnam sworn.) After this, he asked me a few short questions about 
the course of my studies, which I answered, and then came off as full of 
wrath as I was full of gratitude when I left Gridley the morning before. 
Pratt is infinitely harder of access than Gridley ; he is ill-natured, and 
Gridley is good-natured. 

** Attended Court all day, and at night waited on Otis, at his office, 
where I conversed with him; and he with great ease and familiarity 
promised me to join the bar in recommending me to the Court. Mr. 
Gridley lent me Van Muyden’s Compendiosa Institutionum Justiniani 
Tractatio in Usum Collegiorum, Editio tertia prioribus auctior et emenda- 
tior. Pax Artium Altrix. After I have mastered this, I must read Hop- 
pius’s Commentary on Justinian. The design of this book is to explain 
the technical terms, and to settle the divisions and distributions of the civil 
law. By the way, this is the first thing a student ought to aim at, namely, 
distinct ideas under the terms, and a clear apprehension of the divisions 
and distributions of the science. This is one of the principal excellencies 
of Hawkins’s Pleas of the Crown, and it is the very end of this book of 
Van Muyden. Let me remark here one important neglect of the last 
week: I omitted minuting the names of the cases at trial in my ivory 
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book ; and I omitted to keep pen, ink, and paper, at my lodgings, in order 
to commit to writing, at night, the cases and points of law that were 
argued and adjudged in the day. Let me remember to mark in my memo- 
randum book the names of the cases, and the terms and points of Jaw that 
occur in each case; to look these terms and points in the books at Otis’s, 
Pratt's, or any other office, and to digest and write down the whole, in the 
evening, at my lodgings. This will be reaping some real advantage by 
my attendance on the Courts; and without this, the observations which ] 
may make will lie in total confusion in my mind.”’ 


So much for the preliminaries. On Monday, March 6, 
1758, Mr. Adams was admitted to the bar in Boston. We 
extract the following account of the ceremony from his 
diary. 

‘1758. Nov. 6. Monday. Went to town; went to Mr. Gridley;s 
office, but he had not returned to town from Brookline. Went again : 
not returned ; attended Court till afier twelve, and began to grow uneasy, 
expecting that Quincy would be sworn, and I have no patron, when Mr. 
Gridley made his appearance, and on sight of me whispered to Mr. Pratt, 
Dana, Kent, Thacher, &c., about me. Mr. Pratt said, ‘ Nobody knew 
me.’ ‘ Yes,’ says Gridley, ‘I have tried him, he is a very sensible 
fellow.’ At last, he rose up, and bowed to his right hand, and said, 
‘Mr. Quiney,’— when Quincy rose up: then he bowed to me, ‘ Mr. 
Adams,’— when I walked out. ‘ May it please your honors, I have two 
young gentlemen, Mr. Quincy and Mr. Adams, to present for the oath of 
an attorney. Of Mr. Quincy, it is sufficient for me to say he has lived 
three years with Mr. Pratt; of Mr. Adams, as he is unknown to your 
honors, it is necessary to say that he has lived between two and three 
years with Mr. Putnam of Worcester, has a good character from him and 
all others who know him, and that he was with me the other day several 
hours, and | take it, he is qualified to study the law by his scholarship, 
and that he has made a very considerable, a very great proficiency in the 
principles of the law, and therefore, that the client’s interest may be 
safely intrusted in his hands. I therefore recommend him, with the con- 
sent of the bar, to your honors for the oath.’ Then Mr. Pratt said two or 
three words, and the clerk was ordered to swear us; after the oath, Mr. 
Gridley took me by the hand, wished me much joy, and recommended me 
to the bar. I shook hands with the bar, and received their congratulations, 
and invited them over to Stone's to drink some punch, where the most of 
us resorted, and had a very cheerful chat.”’ 


In less than a fortnight after, Mr. Adams prepared his 
first declaration. As might be expected, it was an act 
which occasioned him a great deal of anxiety. His own 
account of his feelings is most interesting. 


“©1758. Dec. 18. Monday. I this evening delivered to Mr. Field a 
37* 
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declaration in trespass for a rescue. I was obliged to finish it without 
sufficient examination. If it should escape an abatement, it is quite undi- 
gested and unclerk-like. 1 am ashamed of it, and concerned for it. If 
my first writ should be abated, if I should throw a large bill of costs on 
my first client, my character and business will suffer greatly ; it will be 
said, I do not understand my business. No one will trust his interest in 
my hands. I never saw a writ on that law of the province. J was per- 
plexed, and am very anxious about it. Now I feel the disadvantages of 
Putnam's insociability and neglect of me. Had he given me, now and 
then, a few hints concerning practice, I should be able to judge better at 
this hour than I can now. I have reason to complain of him ; but it is my 
destiny to dig treasures with my own fingers ; nobody will lend me or sell 
me a pickaxe. How this first undertaking will terminate, I know not; I 
hope the dispute will be settled between them, or submitted, and so my 
writ never come to an examination; but, if it should, I must take the 
consequences ; | must assume a resolution to bear without fretting.”’ 


As he had aaticipated, he became nonsuit, owing to some 
formal defect! and we infer that his discomfiture was 
maliciously seized upon by his enemies. He felt the 
matter most keenly, as the following extract will show. 


*€ 1758. Dec. 29. Friday. Let me see if Bob Paine don’t pick up this 
story to laugh at. Lambert will laugh, no doubt, and will tell the story to 
every man he sees, and will squib me about it whenever he sees me. He 
is impudent and unfair enough to turn this, on every occasion, to my dis- 
advantage. Impudence, drollery, villany, in Lambert; indiscretion, incon- 
sideration, irresolution, and iil luck in me; and stinginess, as well as ill 
luck, on the side of Field ; — all unite in this case to injure me. Field’s 
wrath waxed hot this morning, when he found himself defeated a second 
time. He wished the affair in hell, called Lambert a devil, and said, ‘ that 
is always the way in this town ; when any strange devil comes into town, 
he has all the privileges of the town.’ 

** Let me note the fatal consequences of precipitation. My first deter- 
mination, what to do in this affair, was right ; 1 determined not to meddle, 
but, by the cruel reproaches of my mother, by the importunities of Field, 
and by the fear of having it thought I was incapable of drawing the writ, 
I was seduced from that determination ; and what is the consequence ? the 
writ is defective. It will be said I undertook the case, but was unable to 
manage it; this norsuit will be in the mouth of every body; Lambert will 
proclaim it. Let me never undertake to draw a writ without sufficient 
time to examine and digest in my mind all the doubts, queries, objections, 
that may arise. But nobody will know of any abatement, except this 
omission of the county. An opinion will spread among the people that I 
have not cunning enough to cope with Lambert. I should endeavor, at my 
first setting out, to possess the people with an opinion of my subtlety and 
cunning. But this affair certainly looks like a strong proof of the con- 


trary.”’ 








Ah, 





SRN lah tte 


sini 





i 
~ 
d 
| 
: 


Ab RE NI tite ow 








A Lawyer of the Olden Time. 439 


“©1759. Jan. 3. Wednesday. I am very thankful for these checks. 
Good treatment makes me think I am admired, beloved, and my own 
vanity will be indulged in me; so I dismiss my guard, and grow weak, 
silly, vain, conceited, ostentatious. But a check, a frown, a sneer, a 
sarcasm, rouses my spirits, makes me more careful and considerate. It 
may, in short, be made a question, whether good treatment or bad is the 
best for me; that is, whether smiles, kind words, respectful actions, do 
not betray me into weaknesses and littlenesses, that frowns, satirical 
speeches, and contemptuous behavior, make me avoid.” 


A short time after, Mr. Adams defended a cause before a 
country justice. He thus describes his motives and his 
achievements. 


“©1759. Jan. 3. Wednesday. Yesterday, went down to defend an 
action for an old herse versus Samuel Spear. This was undertaking the 
relief of distressed poverty; the defence of innoceneé and justice, against 
oppression and injustice. Captain Thayer, and Major Crosby too,: had 
told the plaintiff that he could not maintain his action, and advised him to 
drop it or agree it, and Thayer spoke out, ‘I would have these parties 
agree.’ I did not clearly understand the case, had no time to prepare, to 
fix in my mind, beforehand, the steps that I should take; and Captain 
Hollis, Major Miller, and Captain Thayer, were, all three, very active and 
busy, and interested themselves in the suit. 

** It was a scene of absolute confusion ; — Major Crosby persuading an 
agreement ; the parties raging and scolding; I arguing; and the three 
volunteers proposing each one his project; and all the spectators smiling, 
whispering, &c. My attention was dissipated, and I committed oversights, 
omissions, inexpert management. I should have adhered to the relation 
my client gave me, and believed nothing that came from the other side, 
without proof. I should have insisted upon the entry, and opposed any 
motion for an adjournment till next week, or continuance till next hour, to 
send for witnesses ; for Madam Q. could not swear any thing that can sup- 
port this action; I should have offered to admit all she could say. If I 
had strictly pursued the story that my client told me, I should have 
demanded an entry of the action, or else a dismission of the defendant 
with costs. It was equally idle and tame to continue the action, to send 
for a witness, and to submit it to referees; for the witness, if sent for, 
could not support the action; and to submit the original debt to referees, 
was to submit nothing ; for, by the original agreement, nothing was due. 
The agreement was, to take the horse and keep him, and, if he lived till 
April, to pay two dollars for him; but, if he died before, to pay nothing ; 
now, he actually died in February, and, therefore, nothing, by contract, 
was to be paid. The keeping of so old an horse was more than the service 
he could do was worth ; the hay he ate would have had more riding and 
drawing than the horse did through that winter. If Spear had applied to 
such as knew, he would not have brought the writ; but deputy sheriffs, 
petit justices, and pettifogging meddlers, attempt to draw writs, and draw 
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them wrong oftener than they do right. They are meddlers, hinters, and 
projectors. I should have made a motion to the justice, that either the 
defendant, or I, might be consulted in the settlement of this affair, and 
that , , and ————,, who had no concern with it, might not 
determine it as they pleased.”’ 

We gather from the Diary that Mr. Adams did not suc- 
ceed in getting into practice any more rapidly than the 
lawyers of the present day. But his leisure hours were not 
hours of idleness. Indeed, we cannot fail to be Puck with 
the disclosures which this Diary reveals of his habits of 
constant study and intense thought. Some of the specu- 
lations which it contains are most striking, and reveal a 
degree of intellectual discipline which is most rare. It 
generally happens, that a person of active and versatile 
mind, if left to himself, is betrayed into reverie, and his 
imagination runs a wanton course. The following extract 
from the Diary in the year 1759, shows Mr. Adams to have 
been a person of far different intellectual habits. 





*© 1759. April 8. Sunday. It would be an agreeable and useful specu- 
lation to inquire into that faculty which we call imagination; define it, 
inquire the good ends it answers in the human system, and the evils it 
sometimes produces. 

‘* What is the use of imagination? It is the repository of knowledge. 
By this faculty are retained all the ideas of visible objects, all the ob- 
servations we have made in the course of life, on men, and things, 
ourselves, &c. 

‘*T am conscious that I have the faculty of imagination; that I can at 
pleasure revive in my thoughts the ideas and assemblages of ideas that 
have been before in my mind; can revive the scenes, diversions, sports of 
childhood, youth ; can reeall my youthful rambles to the farms, frolies, 
dalliances, my lonely walks through the groves, and swamps, and fields, 
and meadows at Worcester; can imagine myself with the wildest tribe of 
Indians in America, in their hunting, their wars, their tedious marches 
through wild swamps and mountains; can fly, by this faculty, to the moon, 
planets, fixed stars, unnumbered worlds ; can cross the Atlantic and fancy 
myself in Westminster Hall, hearing causes in the Courts of justice, or the 
debates in the House of Commons or Lords. As all our knowledge is 
acquired by experience, that is, by sensation or reflection, this faculty is 
necessary to retain the ideas we receive, and the observations we make, 
and to recall them for our use as occasion requires, 

‘*T am conscious, too, that this faculty is very active and stirring ; it is 
constantly in action, unless interrupted by the presence of external objects, 
by reading, or restrained by attention ; it hates restraint, it rans backward 
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to past scenes, &c., or forward to the future ; it flies into the air, dives in 
the sea, rambles to foreign countries, or makes excursions to fureign, 
planetary, starry worlds. 

‘* These are but hints, irregular observations, not digested into order; 
but what are the defects of this faculty’ what are the errors, vices, habits, 
it may betray us into if not searched? what is the danger’ I must know 
all the ends of this faculty and all its phenomena before I can know all its 
defects ; its phenomena are infinitely various in different men, and its ends 
are different ; therefore its defects must be almost infinitely various ; but 
all its defects may be reduced to general laws. The sphere of imagina- 
tion includes both actuality and possibility ; not only what is, but what 
may be.”’ 


We cannot omit, for it comes along in regular chrono- 
logical order, the following amusing account of a pettifog- 
ger of 1760. It seems that, at that time, sheriffs were 
allowed to make writs as well as to serve them, —a_prac- 
tice which, as might naturally be supposed, was fruitful of 
abuses. It seems that in Mr. Adams’s county, a certain 
mechanic had unfortunately been exposed to the tempta- 
tion of a deputy sheriff’s office, and the result was his 
complete ruin in a pecuniary point of view. But we will 
let Mr. Adams describe the matter in his own way: 


©1760. June 17. Tuesday. Arose before the sun again; this is the 
last day. What and who to-day? Ebenezer Hayden was altogether new 
and unexpected; H. himself was altogether new and unexpected ; and 
John Hayward was altogether new and unexpected ; — three entirely new 
clients, all from Captain Thayer's own parish, one of whom is himself a 
pretender to the practice, are a considerable acquisition. I believe the 
writ and advice I gave Hayden, and the writ and advice and the lecture 
concerning idleness and pettifogging, given H. before Hayward, will 
spread me. H. is very near to beggary and imprisonment. His oxen are 
attached, and his cows, and pew; and a number of writs and executions 
are out against him, not yet extended. He owes more than his estate can 
pay, I believe ; and I told him that, by neglecting his own proper business 
and meddling with law, which he did not understand, he had ruined him- 
self—and it is true; for, if he had diligently followed his trade of 
making shoes, and lived prudently, he might at this day have been clear 
of debt and worth an handsome estate. But shoemaking, I suppose, was 
too mean and diminutive an occupation for Mr. T. H., as wigmaking was 
to Mr. N. G., or house-building to Mr. Daniel W.; and he, hike them, in 
order to rise in the world, procured deputations from the sheriff, and, after 
serving long enough in that office to get a few copies of common writs 
and a most litigious disposition, left the sheriff and commenced the writ- 
drawer. But poor H. is like to be stripped of all he has, if he should 
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escape the jail, which D. W. was obliged to enter, and if he should not 
be forced to fly like N. G. These sudden transitions from shoemaking, 
wigmaking, and house-building, to the deputy sheriffwick, and from 
thence to the practice of Jaw, commonly hurry men rapidly to destruction, 
to beggary, and jails. Yet Colonel White has risen the same way ; that 
is, by a deputation from the sheriff. But White had the advantage of a 
liberal education, and had no rival, no competitor to oppose him, so that 
he got quickly sworn. E. Taylor, too, was naturally smart, and had been 
long a sheriff, and had the patronage and encouragement of Mr. Trow- 
bridge, who was his brother-in-law. Applin and Ruggles are in a higher 
class, men of genius and great resolution to combat the world, both by 
violence and stratagem. T., by his own abject slavery to Colonel P., got 
his affections, and he did every thing to encourage him. Dana has given 
him great numbers of writs to be served on people in this town ; he takes 
seven shillings for the writ, and four shillings always, and some five, for 
the service ; of this he gives Dama one shilling for his blank, and reserves 
ten or eleven to himself; great numbers of writs he has filled himself, 
and those which he durst not fill, he got Niles to fill for three shillings ; 
so that he takes three and four are seven and, oftentimes, eight shillings 
to himself. Thus, from Colonel P., from Mr. Dana, and Elisha Niles, 
he has got his estate, as his legislative authority. As basely got as 
‘ Bestia’s from the throne.’ A little longer experience will enable me to 
trace out the whole system of his policy and iniquity.”’ 


After a few years Mr Adams’s practice greatly increased. 
As he himself describes his practice in 1768, it was neces- 
sary for him to be “now at Pownalburgh, then at Martha’s 
Vineyard, next at Boston, then at Taunton, presently at 
Barnstable, then at Concord, now at Salem, then at Cam- 
bridge, and afterwards at Worcester. Now at Sessions, 
then at Pleas, now in Admiralty, now at Superior Court, 
&c. &c. But his professional career was then nearly closed. 
A nobler avenue to fame soon opened, and he who com- 
menced by buffeting the waves of contention in the bar of 
Massachusetts, was soon called upon to contend with far 
mightier foes, and advocate a most sublime cause. But in 
the advocacy of that cause, no previous experience was of 
equal value to him with the training which he had acquired 
at the bar. He was a patriot while he was a lawyer, and 
because he was a lawyer. His purpose of securing inde- 
pendence to the American colonies did not result from any 
vague notions of liberty ; from any chimerical notions, such 
as afterwards characterized the licentious movements of 
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Recent American Decisions. 





France. It was because, in the exercise of the daily duties 
of his profession, he had learned that the powerful ma- 
chinery of the law had been corruptly applied to purposes 
of oppression, that he first thought of rebellion. He recur- 
red to the idea only as an ultima ratio, and throughout his 
whole career, as the foremost and boldest champion of 
American Independence, no man was more ready to do all 
in his power to secure to every man, friend or foe, the 
utmost protection to which common law and common jus- 
tice entitled him. If any one doubts this, let him recur to 
his act of signal courage in defending Capt. Preston for 
firing on the mob in 1770. If any think that the spirit of 
liberty is inseparable from licentiousness,.and that all lib- 
eral movements tend to anarchy, let them recur to this act — 
of professional duty. It proves more conclusively than any 
argument that the firmest friends of law are the surest 
champions of exact justice, and that the most certain mode 
of maintaining justice is by conceding to the friends of lib- 
erty the credit of sincerity, and the legitimate influence to 
which their acts entitle them. 


Recent American Decisions. 


Supreme Judicial Court of Massachusetts.— County of 
Essex. — Nov. Term, 1850. 


ComMMONWEALTH v. BICKELL ET AL. 


In a trial for rape, although the prosecutrix may have testified upon her direct 
examination that she had not had any previous criminal intercourse with other 
men, it is not competent for the defence to introduce evidence to contradict this 
Statement. 


Tue prisoners in this case were indicted for a rape upon 
the person of one Caroline A. Farrar. The prosecutrix, 
upon her direct examination, testified to previous acts of 
intercourse with one of the prisoners, but, in answer to a 
question by the District Attorney (which was not objected 
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to) she positively denied having had any previous inter- 
course with any other person, and adhered to this denial 
upon her cross-examination. The counsel for the defence 
then offered to prove, by the evidence of a witness who 
was introduced, that said witness had had previous crim- 
inal intercourse with the prosecutrix. 

Northend and S. H. Phillips, for the defence. This 
does not come within the priuciple of the case of Common- 
wealth v. Churchill, (11 Mete. 538). Such evidence is 
admissible to establish a presumption of assent on the part 
of the female. People v. Abbott, (19 Wend. 193). 

Clifford, Attorney-General, contra. The introduction of 
such evidence tends to the multiplication of issues, and the 
prisoner cannot be permitted to contradict an immaterial 
statement of the prosecutrix. 

Suaw, C. J. The Court are of opinion that the weight 
of authority is opposed to the admission of the evidence. 
It also seems objectionable on principle, as such a practice 
tends to the multiplication of issues. Such acts might 
have occurred at a remote period, and under such circum- 
stances as would show that they ought not in any degree 
to affect the credit of the witness in the testimony she has 
given upon the trial of this indictment, charging the per- 
sons with having ravished her. And, on every account, 
as the introduction of such evidence might operate as a 
surprise upon the government, and would greatly tend to 
the multiplication of issues, we think it inadmissible. 





Supreme Court of Vermont. — Rutland County. — 
February Term, 1850. 


Routum Rosinson v. Enocu Cone. 


The general principle, that “one person's being in fault will not dispense with 
another's using ordinary care for himself,” is well settled. But this general rule 
is subject to a great many qualifications, among which is this, — that the care 
and diligence required of the plaintiff shall not exceed his capacity. 


Tue action is case for negligence of defendant in driving 
over the plaintiff with a team. 
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The facts in the case are, that at the point where the 
injury occurred, the road was twenty-two feet wide, smooth, 
and a snow path the whole width. The direction of the 
road is from north to south, leading down a long, steep hill, 
into the village of Pacolet. The plaintiff was a child, 
more than three months below the age of four years, his 
father living near the top of the hill. He sent the plaintiff 
to a school, about a fourth of a mile, just south of the foot 
of the hill. At the time of the injury the plaintiff was slid- 
ing along down the hill, lying upon his face, upon his hand- 
sled, his feet projecting back of the sled, and his left leg 
lopping off the sled, towards the east, his head being turned 
towards the west, and about two feet from the edge of the 
road, where was a bank rising abruptly about two feet or 
more. The defendant was coming into the village with a 
load of bark, on a sled drawn by two horses, and driving 
down the hill at a very rapid pace. He saw the plaintiff 
some distance before he reached him, but at first thought 
it a dog, as he said, and after he knew it was a boy, sup- 
posed, he said, that he would get out of the way; but 
when he perceived he would not, attempted to stop his 
team, but found it impossible, and then made a desperate 
effort to pass the boy on the east side, where there was 
some twenty feet or more of clear space, smooth and well 
trod. The fore runners, there being two sets, passed the 
boy without injury; but the hinder runners, not following 
precisely in the track of the others, crossed the plaintiff’s 
left leg, fracturing it so severely that amputation became 
necessary. The plaintiffs shoulder was dislocated, and 
other injuries received, so that upon the whole he barely 
escaped with his life. The jury, under the direction of 
the Court, found for the plaintiff, and assessed damages in 
a large sum. The defendant filed exceptions, and the cause 
was argued at the present term. 

Reprievp, J. The general principles of law, applicable 
to the subject of actions for negligence, are well settled, no 
doubt, and familiar to the profession. They are, perhaps, 
pretty well expressed by Lord Ellenborough, C. J., in 
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Butterfield v. Forrester, (11 East, R. 60): ‘“ One person 
being in fault, will not dispense with another’s using ordi- 
nary care for himself. ‘Two things must concur to support 
this action, —an obstruction in the road by the fault of the 
defendant, and no want of ordinary care to avoid it, on the 
part of the plaintiff.” This is substantially the formuda, 
which, since that time, has been followed, in charging 
juries in road cases; and, as a general rule, it is unobjec- 
tionable. 

But in its application to the multiplicity of cases which 
oceur, and the almost endless variety of incidents attend- 
ing injuries of this character, it is not uncommon that 
perplexing doubts will spring up, which this general for- 
mula is wholly insufficient to solve. Hence, this case has 
been somewhat questioned, perhaps it may be said, criti- 
cised certainly, in the later cases, both English and Ameri- 
can. See Marriott v. Stanley, (39 Eng. Com. Law Rep. 
359, 361, n. a.) But the remarks of the learned Judge, as 
applicable to the case before him, (and we have, perhaps, 
no right to give them any other application,) are most un- 
questionably sound. ‘The conduct of both the parties, in 
that case, was certainly very singular, and the case hardly 
a precedent for any other. But the principle stated by the 
learned Judge is of universal application to similar cases. 
In order to sustain the action on the case for the negligence 
of defendant, it must appear, that the injury did not occur 
from any want of ordinary care on the part of the plaintiff, 
either in whole, or in part. In other words, if ordinary 
care on the part of the plaintiff would have enabled him to 
escape the consequences of the defendant’s negligence, he 
has no ground of complaint. He may be said, in such a 
case, to have been himself the cause of any injury which 
he may have sustained under such circumstances. Hence 
we notice, in the trial of this class of cases by the English 
Judges, at Nisi Prius, the question is stated in that form, 
and the jury are directed first to say, whether the injury 
occurred from the misconduct of the plaintiff. If so, the 
defendant has a verdict, of course. If not, the jury are, 
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where any such doubt arises, required to say, whether the 
injury occurred from inevitable accident, or the negligence 
or misconduct of the defendant. Cotterell §& wife v. Starkey, 
(8 Car. & P. 691; 34 Eng. Com. Law Rep. 587.) And 
the rule holds, that the plaintiff cannot recover, if Ais want 
of ordinary care in part contributed to produce or to en- 
hance the injury. Marriott v. Stanley. The English 
books are full of cases to this point. So, too, where the 
proof leaves the case merely doubtful, whether the injury 
is fairly attributable to the defendant’s wrong, or to that of 
the plaintiff, the case is not made out. 

The case of Bridge v. Grand Junction Railway, (3 M. 
& W. 244), seems to us not to have essentially qualified 
the rule laid down by Lord Ellenborough, in Butterfield v. 
Forrester. It is, indeed, in this case expressly decided, 
that a plea alleging that the injury was the joint result of 
carelessness in the agents of both railways, in managing 
each of the trains which came in collision, is no bar to the 
action. Lord Abinger, it is to be observed, assigns no rea- 
son why he considers the plea bad, in substance. So, too, 
the other barons assign no reasons, except Parke, B., who 
does say, “That unless he (the plaintiff) might, by the 
exercise of ordinary care, have avoided the consequences 
of the defendant’s negligence, he is entitled to recover.’ 
In Davies v. Mann, (10 M. & W. 545), the same Court 
expressly decide, that the fact that the plaintiff was some- 
what in fault, is not sufficient to preclude a recovery on 
his part, and reiterates the same declaration by Parke, B., 
that “The negligence which is to preclude a plaintiff from 
recovering in an action of this nature, must be such as, 
that he could, by ordinary care, have avoided the conse- 
quences of the defendant’s negligence.” 

These cases seem to me correctly decided, but the lan- 
guage of Parke, B., may be, perhaps, liable to some degree 
of criticism. I should hesitate to say, that if it appeared 
that the want of ordinary care on the part of the plaintiff, 
at the very time of the injury, contributed, either to pro- 
duce or to enhance the injury, he could recover, because it 
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seems to me, that is equivalent to saying, that the plaintiff, 
by the exercise of ordinary care at the time, could have 
escaped the injury. The defect, in substance, in the plea 
in Bridge v. Grand Junction Railway, seems to be, that 
there was no allegation of any misconduct, on the part of 
plaintiff or his agents, for non constat ; that the engineers 
and conductors of the train on which plaintiff was con- 
veyed, were so situated, in regard to the plaintiff, that he 
was to be affected by their misconduct. No doubt, if the 
collision occurred altogether through the misconduct of the 
conductors of the train upon which the plaintiff was con- 
veyed, the defendants are excused, although they might 
have, at the time, been guilty of some degree of negligence 
which did not contribute to the injury. But I am not pre- 
pared to say, that in the ordinary case of a collision, on a 
railway, by the misconduct of the agents and servants of 
both roads, the passengers are compelled to resort to that 
company upon whose railway they are conveyed. But 
one would not be ready to say, confidently, such is not the 
rule of law, without more consideration than I have been 
able to give the subject. But we can readily suppose cases, 
where no such rule could possibly obtain, and for aught 
appearing in the report of the case, that was such a case. 
So that, it seems to me, the words of Parke, B., are alto- 
gether beyond the scope of the case, and, as I think, too 
general, and require qualification. 

But the case of Davies v. Mann, seems to me to merit 
a different consideration from that of Bridge v. Grand 
Junction Railway. In that case, the beast which was run 
over by defendant’s team, was, of course, incapable of 
exercising care or prudence. The only question which 
could be made in the case is, in regard to negligence on 
the part of the plaintiff, whether it was ordinarily safe in 
him to suffer the animal, a donkey, to be in the road fet- 
tered. Lord Abinger says, It does not appear but “the 
ass was lawfully in the highway”’—and if it did ‘it 
would make no difference, for, as the defendant might, by 
proper care, have avoided injuring the animal, and did not, 








4 
2 
' 
; 
3 
: 
: 
- 











Recent American Decisions. 449 


he is liable for the consequences of his negligence, though 
the animal may have been improperly there.”’ This brings 
this case within the principle of those cases which have 
been decided, in regard to setting spring guns, sharp 
knives, &c., on one’s own grounds, for the protection of 
game, where persons, having no reason to suspect such 
weapons were so set, have, by trespassing on such grounds, 
been seriously injured, and have, notwithstanding their 
own misconduct, been suffered to recover damages of the 
owner of the grounds; for the reason, perhaps, that such 
acts were esteemed gross negligence in the land owners. 
And this seems to us to be carrying the rule farther than is 
necessary to entitle the plaintiff to retain his verdict in the 
present action. Here the jury have found that the plain- 
tiff was properly suffered by his parents to attend school, 
at the age and in the manner he did, and that the injury 
happened through the ordinary neglect of defendant; or, if 
not properly suffered to go to school, then the defendant 
was guilty of gross neglect; for the Judge put the case in 
the alternative to the jury, and they have found a general 
verdict for the plaintiff. And we are satisfied, that although 
a child, or idiot, or lunatic, may, to some extent, have 
escaped into the highway through the fault or negligence 
of his keeper, and so be improperly there, yet if he is hurt 
by the negligence of defendant, he is not precluded from 
his redress. If one know that such a person is in the high- 
way, or on a railway, he is bound to a proportionate degree 
of watchfulness, and what would be but ordinary neglect, 
in regard to what the defendant supposed a person of full 
age and capacity, would be gross neglect as to a child, or 
one known to be incapable of escaping danger. Boss v. 
Litton, (5 Car. & P. 407; 24 Eng. Com. Law Rep. 384.) 
The only remaining inquiry is, whether a plaintiff, of 
the tender age of this plaintiff, is bound to the same rule 
of care and diligence on his part, in avoiding or escaping 
the consequence of the neglect of others, which is required 
of persons of full age and capacity, in order to maintain his 
action for redress? In Lynch v. Nurdin, (1 A. & E. (N.S.) 
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28; 41 Eng. Com. Law Rep. 422), the question came 
directly under review before the Queen’s Bench, and was 
very learnedly discussed and fully con.:dered, and that 
Court very fully determines, that no suc’: rule of diligence 
can be applied to an infant plaintiff of very tender years. 
Lord Denman, C. J., after citing the opinion of Lord Ellen- 
borough in Butterfield v. Forrester, says, “ Ordinary care 
must mean, that degree of care which may reasonably be 
expected of a person in the plaintiff’s situation, and this 
would evidently be very small indeed in so young a child.” 
The whole case goes upon the ground, that all which is 
to be required of the plaintiff, is care and prudence equal to 
his capacity. We see no reason whatever, to doubt the 
perfect soundness of the decision. Indeed, any other rule 
would be wholly impracticable, and must ultimately be 
abandoned by Courts, because juries could not be made to 
act upon any such artificial and arbitrary rules of deter- 
mination. 

What is reasonable skill, proper care and diligence, &c., 
can only be determined, as matter of fact, by the jury. It 
is impossible to establish any general rule upon so indefi- 
nite a subject ; and it is impossible to make juries, or merely 
practical men any where, determine these matters except 
upon the circumstances of each particular case. It is true, 
no doubt, that the defendant in such cases, is to be allowed 
a favorable construction of his own conduct, with refer- 
ence to what he had reason to expect of the other party, at 
the time. One might possibly injure a deaf or blind man 
without fault, through ignorance of his infirmity, expect- 
ing him to conduct differently from what he did. But in 
the case of a child four years old, there could be no doubt, 
the defendant was bound to the utmost circumspection, 
and to see to it, that he did not allow his team to acquire 
such impetus, after he saw the child, that he could not 
check them, or avoid injury to the child. 

We have not felt bound to go into an extended review 
of the case of Hadfield v. Roper, (21 Wendell, 615); for 
the facts in that case, and the finding of the jury in this 
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case, have made so wide a difference in the two cases, that 
one is no guide to the determination of the other. The 
case of Hadfield v. Roper is, so far as it has any applica- 
tion to the present case, is altogether at variance with that 
of Lynch v. Nurdin, and far less sound in its principles, 
and infinitely less satisfactory to the instinctive sense of 
reason and justice. Judgment affirmed. 


Supreme Court of Pennsylvania — Nisi Prius Term, at 
Philadelphia. 


CuoutTeau v. LEECH ET AL. 
Forwarding merchants are generally liable as common carriers. 


Tue facts of this case sufficiently appear in the charge, 
of Judge Rogers, November 28, 1850. 

This is an action to recover damages, for injury done to 
a package of furs, shipped in good order at Cincinnati, to 
be delivered at New York in like good order, to the plain- 
tiffs, who were the consignees. ‘The evidence is incon- 
trovertible that somewhere, between the two cities, the furs 
in their transit were materially injured. The amount of 
the injury has been fully proved, and on this point you 
will have no difficulty. 

It also conclusively appears that the injury was done on 
the 30th June, 1845, and was caused by the steamer 
‘“‘ Defiance,” on which they were shipped, running against 
a snag near Gallipolis, in the river Ohio. ‘The steamer 
filled with water; the packages were wet by water, caus- 
ing them to rot, whereby they were materially injured. 
If there was nothing else in the case, the question involved 
in this controversy would be of easy solution. 

The defendants, as I understand them, take defence on 
two grounds. First: they allege that they entered into 
no contract which binds them to carry the goods as com- 
mon carriers from Cincinnati to Pittsburg; that they were 
agents for transhipment to the latter city ; that their respon- 
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sibility, by the terms of the contract, commenced upon the 
shipment of the goods from Pittsburg ; and Secondly : 
they insist that they are not liable, because the injury was 
caused by the steamer running against a snag, one of the 
dangers of the navigation of the Ohio river. It will be 
necessary for you, under the direction of the Court, to 
consider the case in both points of view. 

And first — What was the nature and extent of the con- 
tract, made the 26th of June, for the shipment of the furs 
at Cincinnati? You will recollect that Foster & Co., who 
signed the bill of lading, were the agents of Leech & Co., 
the defendants, a well known company extensively engaged 
in transporting goods from various points in the West, to 
the cities of Baltimore, Philadelphia and New York, and 
the intermediate places on the route. 

Our first inquiry will be, What did Leech & Co. by their 
agents agree todo? This appears on the face of the bill 
of lading. 'They acknowledge the packages to have been 
shipped in good order, and they promise to deliver them in 
like good order (with certain limitations and exceptions 
hereafter to be noticed) to J. Chouteau, Jr. & Co., at New 
York. Now what is the intention of the parties to this 
contract? Independent of a point hereafter to be noticed, 
it unquestionably is, that for a certain price to be paid by 
the shippers, Leech & Co. agree that they will carry the 
goods in question, either by themselves or by others, from 
Cincinnati, where the bargain is made, and safely deliver 
them to the consignees in New York. 

The jury will not fail to observe, that it is immaterial to 
the shippers whether the goods are transported in their own 
boats or carriages, or the boats or carriages owned by others. 
So also the contract must be construed precisely in the 
same manner as if made personally by their agents, Foster 
& Co. 

Such being the contract, the packages, during the transit 
from Cincinnati to Pittsburg, are at the risk of Leech & 
Co. Leech & Co. are answerable to the consignees for 
the conduct of the owners of the steamboat, who are the 
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agents. If, then, the plaintiffs are entitled to recover at all, 
their remedy is against Leech & Co., who may indemnify 
themselves, by suit, against the owners of the boat. The 
contract is between the present plaintiffs and defendants, 
and not with the owners of the steamboat. With the 
latter they have nothing whatever to do. They contract, 
as I instruct you, in this view of the case, not as agents 
for transmission, but as common carriers, and are liable as 
such. 

The defendants, however, contend that they are not 
liable, because it appears on the bill of lading, that the 
responsibility is to commence only upon the shipment of 
the goods from Pittsburg. If that be so, there is an end 
to the plaintiffs’ case, because the injury having been done 
to the goods between Cincinnati and Pittsburg, there was 
no responsibility resting on the defendants, except to select 
a competent person to carry the goods to Pittsburg, and 
consequently they were not liable. 

But, gentlemen, the bill of lading, as well as every other 
contract, must have a reasonable construction, and it will 
be for you to inquire whether, as the plaintiffs contend, it 
is reasonable that the shippers would agree to pay Leech 
& Co. freight for the transportation of goods to Pittsburg, 
and that they should be under no responsibility whatever 
for the carriage and safe delivery. What the defendant in 
effect says, is: ‘True, I received your money, and I con- 
tracted with you to carry your goods from Cincinnati, and 
deliver them safely and in good order at New York; but 
recollect, that, although I myself selected the carrier, I do 
not intend to be answerable for any amount of negligence 
or misconduct that may occur between Cincinnati and 
Pittsburg —although I am liable for the acts of agents 
between Pittsburg and New York. 

It is not more reasonable, as the plaintiff says, to sup- 
pose, (as I submit this question to you,) that this has arisen 
from an omission to strike out of the bill of lading, the 
words, “ The responsibility of the line to commence upon 
the shipment of the goods from Pittsburg?” You will 
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ask whether the bill of lading was not intended for the 
meridian of Pittsburg? “Pittsburg” is stricken out, and 
“Cincinnati” inserted, and they have neglected —and 
intentionally, I am convinced —to strike out the words 
ruled in the printed form. On this part of the case the 
burthen of proof is on the plaintiffs. They must satisfy 
you of the mistake in the bill of lading. In that case the 
defendants would be agents for transmission merely, and, 
of course, not liable for the misconduct of the captain of 
the steamboat. If these words do not form part of the 
contract, the defendants are common carriers, and are 
liable as such. 

This part of the case is submitted to you. If you 
believe the parties intended to limit the responsibility of 
Leech & Co., so that they should not be answerable until 
the goods reached Pittsburg, your verdict will be in favor 
of the defendants. But if you should be of a different 
opinion, then you have another point to consider. 

You will remember the evidence discloses the fact, that 
the furs were injured by water caused by the stéamboat 
running against a snag near Gallipolis, Ohio, between Cin- 
cinnati and Pittsburg. The bill of lading, which is the 
evidence of the contract, exempts the defendants from 
liability from any loss occasioned by a danger of the 
navigation of the river. About this there can be no 
dispute. Snags, gentlemen, are dangers peculiar to the 
navigation of our western waters, particularly the rivers 
Mississippi, Missouri and Ohio, which no degree of vigi- 
lance or foresight can at all times guard against. They 
are trees washed from the banks and thrown into the river, 
constantly shifting their places, and are usually submerged 
under the surface of the water, and, consequently, cannot 
be seen and avoided, with the utmost ease, and particularly 
during the night. If, then, the case rested on this point, 
you could find no difficulty in finding a verdict for the 
defendants. 

But, to this defence, the plaintiff replies that, admitting 
it to be so, the defendants are liable, notwithstanding ; 
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because, after the accident occurred, the defendants, or 
their agents, the captain and crew of the steamboat, did 
not take proper care of the injured property; that it was 
their duty, immediately after the accident, knowing they 
were wet, to open the packages and expose them to the 
sun, by which the prejudicial effects of the disaster would 
have been materially lessened, if not wholly prevented. 

It is hardly necessary for me to say to you, that it does 
not require very great skill or information to know that 
when a package of furs is thrown into the water, they 
will get wet; nor that furs, when wet, will be injured. 
Nor does it require much more skill to know that by open- 
ing the packages and exposing the furs to the air, they 
will be materially benefited. Under this head, your aiten- 
tion is directed to the bill of lading at Pittsburg, which the 
plaintiff says, certifies that the goods were in good order 
when they reached Pittsburg, or that the fact that they 
were injured was concealed. 

Did the defendants, or their agents, exercise ordinary 
care and diligence in preserving the goods committed to 
their charge? This is a question for you. I instruct you 
that when goods and merchandise (as here) received by a 
common carrier to be delivered in good condition, “the 
dangers of the river excepted,” get wet in consequence of 
accident, and no exertion is made by the carrier to dry 
them, and they are damaged, — in such a case the carrier 
is liable. He is bound to use at least some exertion to 
prevent the effects of the injury, as long as it will probably 
avail any thing. And for this purpose he would be right to 
open the packages in which the furs were contained. 

It cannot be the law, that when a shipper’s property, in 
the custody of a common carrier, is injured by inevitable 
accident, that the carrier is at liberty to abandon it alto- 
gether. It is the duty of the carrier to use ordinary exertions 
to lessen, if not altogether prevent, the effects of the acci- 
dent. Common sense would lead us to the conclusion, that 
he should use at least the same care and diligence as if the 
goods were his own. 
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This is a question of fact for you. Did the defendants 
or their agents use proper skill and diligence in respect to 
the goods after the accident? If they did, your verdict 
will be in favor of the defendants, because, as was before 
observed, the accident occurred from the boat running 
against a snag, which is one of the perils in the navigation 
of the Ohio. The jury will then observe that you have 
two points to determine. 

1. Was it the intention of the parties in the contract at 
Cincinnati, that the responsibility of the defendants should 
not commence until the goods were shipped at Pittsburg ? 
If so, as I have before remarked, there is an end to this, 
and your verdict must be in favor of the defendants. 

2. Was due diligence used and proper care taken of the 
goods after the 30th of June, 1845, when the accident 
occurred, by the defendants or their agents? If you are 
of opinion, that proper diligence was used and due care 
taken of the goods, after the accident, your verdict will be 
in favor of the defendants. In considering this case, you 
must recollect that the acts and omissions of the agents are 
the acts and omissions of the principals. 

But if you should believe that the responsibility of 
defendants, as common carriers, commenced at Cincinnati, 
and that proper care was not taken to preserve the goods 
from damage after the accident, then your verdict will be 
in favor of the plaintiffs. 

In that case you will have to assess the damages, about 
which you can have no difficulty. The measure of dam- 
ages will be the injury that the goods have sustained — the 
difference between a sound and unsound or deteriorated 
article, deducting therefrom the freight from Cincinnati to 
New York. You may also add interest on the balance 
from the time of the arrival of the furs at New York, until 
your verdict is rendered. 

Verdict for plaintiff, $461. William B. Reed and Phil- 
lips, for plaintiffs. Meredith and M’Ilvaine, for defendants. 
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[FROM THE LEGAL INTELLIGENCER. } 


In the District Court of Philadelphia. — Sept. 7, 1850. 


Murpny v. Jarvis. 


The plaintiff cannot recover, as damages, a compensation for his trouble aud 
expense in conducting his suit and establishing his right at law. 


Suarswoop, P. J. ‘This was an action on the ease. 
Subsequently to the commencement of the action, the debt 
was paid; but the plaintiff claimed for the cost and ex- 
penses at law and equity, counsel fees, ete. Under the 
charge of the Court, the jury have found a verdict for only 
nominal damages. Wilt v. Vickers, (8 Watts & Sergeant, 
235,) was an action on the case, in which the plaintiff 
alleged that he had hired his son to the defendant, who 
caused him to ride on an unruly horse, from which he was 
thrown, and one of his legs broken. It was held, that the 
trouble and expense of prosecuting an action by the father, 
is a proper subject of consideration by the jury in assessing 
the damages. But that case is expressly overruled in Good 
v. Mylin, (8 Barr, 51,) where it was held that, in an action 
for flooding the plaintiff’s land by means of a dam erected 
across a stream of water, a compensation to the plaintiff for 
his trouble and expense in conducting his suit, and estab- 
lishing his right at law, is not recoverable. 

To trust the jury with unlimited power over the amount 
of damages is dangerous in the extreme. ‘To tell the jury 
that the damages are left entirely to their discretion, gene- 
rally leads to a great inequality ; and the scale of justice 
must be held with an equal hand, or in one case the dam- 
ages may be extravagantly high, and in another ridiculously 
low; and thence it would seem that the cases in which 
exemplary or vindictive damages can be given are very 
much narrowed down. 

This case is settled by Good and Mylin, and we think 
the verdict was right. New trial refused. 
VOL. lil.— NO, IX. — NEW SERIES. 39 
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Lietent Gnglish Decision. 


- 
‘ 


Court of Chancery. — January 29, 1847. 


Coruer v. Tue Miptanp Rarway Company. 


Under the words “ Paiheay and works,” a railway company has a right, by the 
compulsory powers of their charter, to take a piece of land for the purpose of 


building a station, 

Where the matter in dispute is distinctly raised by a motion for an injunction, and 
is ready for decision, the right should be declared, and the injunction founded 
upon such declaration, that the order may inform the defendant what the opinion 


of tie Court is as to the limits of his right.! 


Tis was a motion to dissolve an injunction, granted by 
Vice-Chancellor Wigram, by which the defendants were re- 
strained “from issuing a warrant to the sheriff to summon 
a jury, for the purpose of determining the amount of com- 
pensation to be paid by the company for a piece of the 
plaintiff’s land, consisting of Ia. Or. 38 p.” which they 
claimed a right to take under the compulsory powers of 
their act, “and from entering upon or taking possession of 
the same, except so much of it as was necessary for the 
purpose of making or maintaining the railway and works.”’ 

The piece of land was used by the plaintiff as a rope- 
walk, and there were several cottages and sheds built upon 
it. ‘The company had given the usual notice to the plain- 
tiff, that they required the whole, and had offered £800 for 
it. The plaintiff disputed their right to take more than a 
small part, under the compulsory powers of their acts, but 
had offered to sell them the whole for £1500. 

The act of Parliament, under which the land was claimed 


by the company, empowered them to make certain lines of 


railway, including an extension of the main line of the 
Birmingham and Gloucester Railway, which had been 


1 We cannot say how far this case depends upon the peculiar language of any act 
of Parliament, nor how far it would be regarded in this country. But the question 
is one of a great deal of practical importance, and one which bas occasioned our 


own lawyers considerable embarrassment. We have therefore published it. 
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consolidated with the Midland Railway, to the High Or- 
chard Basin of the Gloucester and Berkley Canal at Glou- 
cester; and it was for the purpose of that extension, and 
the works connected with it, that the land was required. 
The maps and plans deposited with the clerk of the peace: 
show that two small portions only of the land, at the 
northern and southern extremities, were wanted for the 
extension line itself; but the whole was numbered, and 
the company insisted that the rest was necessary for other 
purposes, and amongst others, for the erection of a new 
station, or an addition to the old one, at the terminus of 
the original line ; and also for sidings, on which the wagons 
employed in the conveyance of goods from the terminus to 
the basin, might wait until there was a suflicient number 
of them to form a train. 

At the hearing of the appeal motion, it was stated that 
the Vice-Chancellor had granted the injunction on the 
ground that, in his opinion, the act only authorized the 
substitution of a railway for the former carriage communi- 
cation between the terminus of the original line and the 
basin, and that that authority did not carry with it a power 
to take land for the purpose of an additional station; that 
being a purpose which was always expressed, either direct- 
ly, or by implication, in every railway act where it was 
contemplated. 

The material provisions of the special act, which incor- 
porated the whole of the Lands Clauses Consolidation Act, 
and certain portions of the Railway Clauses Consolidation 
Act, introducing those which relate to the construction of 
railways and works connected therewith, are referred to in 
the judgment. 

Tue Lorp Cuancettor. The injunction sought to be 
discharged restrains the company from taking and using 
any more of the land of the plaintiffs than is necessary for 
the purpose of making and maintaining the railway and 
works authorized to be made thereon by the act. It is by 
virtue of the act only that they were authorized to take 
any part of the plaintiff’s land; the injunction, therefore, 
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only prohibits the company from doing what they have no 
authority to do, without informing them what are the 
limits of such authority. That is leaving the question 
between the parties undecided, but to be discussed upon 
a motion for a breach of the injunction. Ido not believe 
that the Vice-Chancellor, intended that the injunction 
should be in this form, for he decided the question; and 
this appears to be a very objectionable form of order, and 
one of which I have taken frequent opportunities of ex- 
pressing my disapprobation. 

There are, perhaps, cases in which this cannot be avoid- 
ed; but where the matter in dispute is distinctly raised, 
and is ready for decision, I think the right should be de- 
clared, and the injunction founded upon such declaration, 
that the order may inform the defendant what the opinion 
of the Court is as to the limits of his right, and not expose 
him, in the exercise of such right, to the consequences of 
violating so vague an injunction. 

The question between these parties is very simple. The 
piece of land sought to be taken from the plaintiff by the 
company is described in the map, plan and book of refer- 
ence deposited with the clerk of the peace; and the act of 
the company, after discerning the line of railway, author- 
izes the company to make and maintain the railway and 
works thereby authorized in the line, and in the manner 
after provided; and after reciting the deposit of the plan, 
section, and books of reference, authorizes the company to 
make and maintain the railway and works in the line and 
upon the lands delineated upon the said plans, and described 
in the said book of reference, and to enter upon, take and 
use such of the lands as shall be necessary for such pur- 
pose. 

The plaintiffs do not dispute the right of the defendants 
to take so much of this piece of land as may be required 
for forming the line of railway, but deny their right to 
take any part which exceeds what is wanted for the pur- 
pose, although required by the company for the purposes 
of the railway, in forming and enlarging a station, and in 
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forming plans for carriages to collect and wait until the 
trains are ready to start, no part of which they contend is 
authorized by the act; and that is the whole question : 
which must be decided by the words of the act, with the 
interpretation of such words either in the interpretation 
clause or by the provisions of the act, or of the Railway 
Clauses Consolidation Act. 

The authority is, to take and use so much of the land 
in question, as shall be necessary for the purpose of making 
and maintaining the said railway and works. 

The Railway Clauses Consolidation Act, in the 3d _see- 
tion, declares, that the expression, “ Railway,’ shall mean 
the railway'tand works by the special act authorized té 
be constructed ; and the 16th section declares, that it shall 
be lawful for the company, for the purpose of constructing 
the railway, amongst other things, to erect and construct 
such houses, warehouses, oflices, and other buildings, yards. 
stations, wharves, engines, machinery, apparatus, and other 
works and conveniences, as they may think proper; and 
the 45th section authorizes the company, in addition to the 
lands authorized to be compulsorily taken by them, fo 
purchase, adjoining to or near the railway, a certain extent 
of land for extraordinary purposes, and for the purpose of 
making and providing additional stations, yards, wharves, 
and places for the accommodation of passengers, aid for 
receiving, depositing, loading and unloading goods, or cattle 
to be conveyed upon the railway, and for the erection of 
weighing machines, toll-houses, offices, warehouses, and 
other buildings and conveniences; and the quantity of 
lands to be purchased for such extraordinary purposes is, 
by the 10th section of the special act, not to exceed ten 
acres. 

There are no more distinct provisions in the special act, 
or in the Railway Clauses Consolidation Act, authorizing 
the formation of stations or other buildings and convenien- 
ces, which are essential to the working of all railways: 
and if these provisions do not include such a power, Par- 
liament has authorized the extension of the railway ina 
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manner likely to produce a great increase of traffic, with- 
out any power to make those arrangements which such 
additional traffic will render necessary. It seems to me, 
however, sufliciently clear, that these provisions do include 
ample power for these purposes. The term “ Railway,” 
by itself, includes all works authorized to be constructed ; 
and for the purpose of constructing the railway, the com- 
pany are authorized to construct such stations, and other 
works as they may deem proper; and assuming that the 
lands authorized to be compulsorily taken would be taken 
and used for all ordinary stations and works, the act pro- 
vides that, for extraordinary purposes, such as additional 
stations and conveniences, this railway may purchase 
certain additional quantities of land. I consider that all 
land, authorized to be taken as necessary, in the terms of 
the act, for the purpose of making and maintaining the 
railway and works, is liable to be so taken, whether 
necessary for the actual hire of the railway, or for stations 
or other conveniences necessary for the working of the 
railway ; and the purposes for which the plaintiff’s land is 
proposed to be applied, clearly fall within that description. 

Such, indeed, appears to have been the construction as- 
sumed and adopted in several cases. If, in the cases of 
Eton College v. Great Western Railway (1 Railw. Cas. 
200), and Lord Petre v. Eastern Counties Railway (3 
Railw. Cas. 367), the company could not have formed 
stations without special authority, what was the necessity 
of introducing special prohibitions? and why were the 
judgments of the Courts confined to such prohibitions. 
when, according to the plaintiff’s argument, the companies 
would, for want of special authority, have been incompe- 
tent to contract for such stations. 

Motion for injunction refused, with costs. 




















ae MR ee 





eek 


penitent 












(463) 


Abstracts of Recent American Decisions. 


Supreme Court of Pennsylvania — May Term, 1850. 
AT HARRISBURG, 
{Reported for the American Law Journal, by P. C. Sepewick, Esq. 


Mc Gowen and McKeehan’s Appropriation. From the ©. P. of Perry, 
Courter, J. Where a mortgage was taken by a vendor, on one third 
and one third of one sixth of a tract of land subject to prior liens against 
the vendor, in appropriating the money raised by a sheriff's sale, the 
mortgage will not be confined to one third and one third of one sixth of 
the balance of the money after the payment of the prior liens, but if they 
were satisfied only by one third, and five sixths of a third or more, will 
take the entire balance. In other words, the mortgage covers the amount 
it calls for, of the value of the whole tract, when turned into money. 
Decree affirmed. 

Cadwallader v. Smiley. Error to Huntingdon. Burnsipe, J. The 
land in question was sold for taxes, and purchased in by the commission- 
ers. While they held it, a brother of defendant, with whom he lived and 
worked, purchased the interest of Cadwallader, as whose property it was 
sold for taxes. Subsequently it was sold at commissioner’s sale and 
bought by defendant, who lived upon it from his brother’s death. ‘This 
ejectment was to compel payment of purchase-money to Cadwallader. 
Held, that defendant took nothing from his brother, so as to make him 
privy to his contract with Cadwallader, but that the plaintiff, by not re- 
deeming, had lost his claim, and the defendant held by the commissioner's 
sale ; and on suit to compel payment of purchase-money, an outstanding 
title is a good defence. Judgment affirmed. 

N. B. — This case was argued at the last term. 

Ulsh v. Strode. Error to Juniata. Burnsipe,J. In this case, which 
was an action of ejectment, the defendant appeared before the return of 
the writ and pleaded not guilty, as directed by the act. The plaintiff 
filed no description, nor gave notice of the part of the land he claimed. 
They went totrial in this State. The plaintiff proved his title to a survey 
of Peter Osborne. The defendant gave in evidence an improvement by 
Read, and a warrant to Cox, showing his ownership of them. Neither 
party showed that the Osborne survey interfered with the improvement or 
warrant of defendant, nor was the question asked of the surveyors. By 
the pleadings, the defendant must be deemed to be in possession of the 
whole Osborne survey, until the contrary be shown. 

Our act of 1807 changes the Jaw on the subject of ejectment, and makes 
it the duty of a defendant to enter his defence, if any he hath, for the 
whole or any part of the land claimed in the plaintiff’s writ, when the act 
forms the issue. If he pleads generally not guilty, he takes defence for 
the whole. Judgment affirmed. 
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Lancaster Bank v. Holmes §& Co. Lancaster. Coviter, J. When 
partners in business purchase real estate at sheriff's eale, pay for it 
with partnership funds, and intend to bring it into a partnership stock, and 
that intent is manifested in writing in the deed, and is placed on record, 
they will not be taken as holding as ¢enants in common, sv as to let in the 
judgment creditors of one of them, in preference to a mortgage given by 
the firm, even though that judgment was first entered. 

Nor will the words ** to their heirs and assigns forever ”’ in the haben- 
dum, make it a tenancy in common. The office of the habendum is not 
to designate the grantee, but the amount of the estate granted. Re- 
versed, 

Woods v. F. § M. Bank. Cumberland. Gissox, C.J. The owner 
of a warrant and survey who sits down upon the tract is in constructive 
possession of all of it, if there be not a constructive possession of equal 
potency in another; but when the degrees of possession are balanced, 
the statute does not run. When surveys lie foul of each other, and the 
parties are in actual possession, each of a part of his own, the ground 
comprised by the intervening lines is equally in possession of both, or 
neither. ‘The case as tu the interference is the same as if two cvlorable 
claimants of the same survey had sat down in it together. Affirmed. 

Kennedy v. Phihps. Error wo Frauklin. Per Curiam. Trespasses com- 
mitted by more than one, are joint and several ; and trespassers, like joint 
and several obligors, or several indorsers of a bill or note, may be sued 
severally, though the plaintiff can receive but one satisfaction. He may 
severally proceed to judgment against all, and have his election de meli- 
oribus damnis, unless he has actually received satisfaction from one, 
where it may be pleaded in bar of further prosecution. 

As satisfaction was not had in this case, the judgment could not be 
pleaded in bar of an action against the witness, who consequently had no 
fixed interest in promoting a recovery. He had a contingent interest in 
the chance that the plainutf would follow a recovery with execution and 
procure payment by compulsion, which would certainly relieve him; but 
it was too remote and uncertain to affect his competency. Judgment 
reversed and a venire de novo awarded. 

Hoover v. Loch. Error to Huntingdon. Burnsive, J. When an 
individual claims land under an improvement, and subsequently takes a 
warrant fur the land, and his survey be made and returned, he is bound 
by the survey. A settler may limit his claim to less quantity than is 
usually surveyed, and will be bound by his limitations against an inter- 
vening right. 

If an improvement be made, and a warrant be subsequently taken out 
for the land on which the improvement was made, and then the land be 
sold by the administrator of the estate of the improver, no equity can be 
derived from the improvement to affect a second warrant for the same 
land. ‘Two warrants cannot be taken from the same improvement. 


Judgment affirmed. 
Long v. Zook. Error to Bedford. In this case the testator made his 


mark — the scrivener attached the wrong name to it— Jacob Long instead 
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of David Long. The will was dated in 1844. ‘Testator died in 1848. 
The Court below rejected the will. 

Gisson, C.J. Under the act of 1833, this execution would be imper- 
fect ; that act allowing the name of the testator to be written by another. 
But this is not the name of the testator. ‘lhe right to make wills is a 
positive, not natural right; and the directions of the statute must be fol- 
lowed. 

But the act of 1848, when a mark is made, dispenses with the name, 
as an essential part of the signature, as it does with the mark, when the 
name is written by another by his direction. The impertinent mark, as 
it could not corroborate, it ought not to weaken it. True, a name is an 
index to the mark ; but does not conclusively point to the marksman; he 
may be individuated by proof aliunde. Had the act of 1848 said nothing 
about the name, the mark without a label attached to it — and the name 
is no more than a label — would have satisfied the statute, and nothing 
else would have done it. As we have the testator’s true and proper 
mark, the attachment of a false and improper label to it, is surplusage 
which never vitiates. The mistake of the scrivener in affixing such a 
label, cannot avoid that which was perfect without it. The fallacy is in 
supposing that the name under the statute, governs the mark, when 
there is one, instead of being governed by it. The name affixed by the 
scrivener may intimate a falsehood; but the mark, when it is made by 
the testator, never. The latter when proved to be genuine may satisfy 
the statute ; the furmer without the testator’s authority cannot. 

This will was made before the act of 1848, but the death was after it, 
and the will, contrary to the opinion of the Court below, is ruled by it. 

N. B.— Mr. Justice Bett concurred in the judgment rendered in this 
case, but gave a written opinion dissenting from the positions of the Chief 
Justice, and a part of his reasoning. He held that under our act of 1833, 
the mistake of the scrivener in placing the wrong name to the mark made 
would not vitiate the will. 

Mr. Justice Rogers remarked that the case was extraordinary through- 
out; and while he and Judge Counter concurred in the premises, they 
dissented only to the judgment. 

Dissenting opinions were orally given by Justices Rocers and Courter. 
And Mr. Justice Rocers remarked that this was one of the cases in which 
it was important that written opinions of dissent should be published, and 
would be if not for the unwise provisions of the act forbidding it. Judg- 
ment reversed. 

Fluck v. Replogh. Error to Bedford. Rocers, J. As a mortgagor 
has a right to take possession of the whole mortgaged premises, and hold 
them until the debt, interest and costs secured thereby be paid ; in an 
ejectment against the holder of the legal title of a part, there is no neces- 
sity for a conditional verdict, and such direction would be unjust. 

The plaintiff purchased of the mortgagor part of the mortgaged prem- 
ises, not knowing of the existence of the mortgage, and paid the purchase- 
money. He afterwards tock an assignment of the mortgage itself. The 
defendant purchased the interest of the mortgagor remaining, at sheriff’s 
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sale, on another judgment, junior to the mortgage, with constructive 
notice of it, &c. On principles well established the whole sum due on 
the mortgage, must be paid out of the part left in the hands of the mort- 
gagor, or the purchaser of his interest at sheriff's sale, after the sale of 
part of the premises to the plaintiff. Judgment affirmed. 

Distribution of Garlin’s Property. From Franklin. Rocers, J. 
Where by an understanding between an execution creditor and the 
debtor, the goods were left in the hands of the latter to be sold by him, 
the sheriff indorsing upon the execution **The levy at the risk of the 
plaintiff,’’ it will be held to be postponed to subsequent executions. 

Property taken in execution must be disposed of by public, and cannot 
be by private sale. But the subsequent executions were levied in the 
same way, and the Judge below held them all to be in the ** same boat.’’ 
The first execution is not postponed because of the indorsed levy; but 
because of the agreement between the plaintiff and defendant. 

That peculiar indorsement may mean that the property may be left 
with the defendant at the risk of the plaintiff, and not at the sheriff's 
risk ; or as a notice that the plaintiff takes the risk of the goods belonging 
to a stranger. But it is no stay of proceedings, or interference with the 
action of the sheriff. 

Leaving the property with defendant is not fraudulent; but the rule is, 
if goods be left in defendant's possession even with plaintiff’s permission, 
the lien of the levy is not lost unless there be fraud. 

The subsequent execution creditors having made no agreement with the 
defendant to allow him to keep possession of the goods, and sell them at 
private sale, but having given no directions to the sheriff, are entitled to 
the money. Decree reversed. 

Snodgrass’ Appeal. From the C. P. of Cumberland. Bent, J. 
Partnership effects sold on executions will be applied to the payment of 
partnership debts, notwithstanding prior executions exist against indi- 
vidual members of the firm; and joint and several bonds sealed by all the 
parties, will not be considered partnership debts, without proof of the 
fact. 

The rule results from the importance of settling equities between the 
parties. 

But when the other partners who were not joined in the execution, 
promised the sheriff to pay the debt, and thereby secured a delay, when 
the money might have been made out of the interest of the partner taken 
in the execution, they will be divested of any equity which will entitle 
their joint creditors to claim the money. Decree affirmed. 

Elizabeth Welsh vy. Cooper. Error to Perry. Per Curiam. In cases 
of fraud which can be made out only by circumstances, every thing con- 
nected with the transaction is legitimate evidence. Other transactions of 
James Welsh, showing his circumstances and the actions of the family in 
concealing other property from his creditors, would be evidence against 
Elizabeth, after having shown that they were connected in other affairs of 
this sort. ‘This proof let in his declarations and admissions against her. 


Judgment affirmed. 
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HAiscellanecous “Lntelligence. 


Law Rerorm. —This is the all-absorbing subject of attention on each 
side of the Atlantic. Our readers may not be aware what is going on m 
England. We therefore publish the following account from the N. Y. 
Evening Post, which, we are informed, has been prepared by an eminent 
lawyer of that city, a true friend of the ‘* reform policy ’’ recently returned 
from abroad. 

Law Reform in England. — Few people in this country are aware of the 
rapidity with which the public mind in England is setting in favor of law 
reform. Changes, which a little while ago would have been pronounced 
impracticable, or dangerous, are now countenanced and advocated by 
classes of men, who are constantly inereasing in numbers and power. Nor 
is it the people alone, who are moving in this direction ; the best minds at 
the English bar, and some even of the judges, the last persons in the 
world to be so affected, are looking with favor upon what has been accom- 
plished in this State, and setting themselves in earnest to the most radical 
reform. 

The law officers of the crown have espoused the cause. Within the 
present year, the Solicitur-General has used the following language in the 
House of Commons : 

‘*T must warn the House, if they attempt legal reforms, that they must 
not allow lawyer after lawyer to get up and tell them that they were not 
capable of understanding the subject ‘The House may depend upon it, 
if they could not reduce a Jegal proposition to the plain principles of com-’* 
mon sense, comprehensible to persons of ordinary intelligence, the defect 
was that it was a technical system, invented fur the creation of costs, and 
not to promote the due administration of justice.” 

The Attorney-General has lately carried through Parliament a law, 
including many great and beneficial changes in legal procedure in Ireland, 
The jurisdiction of the English County Courts has been extended to £50, 
(near $250;) the proceedings are made simple, and very similar to our 
Justices’ Courts ; the parties are admitted as witnesses in their own favor ; 
and nine tenths of the cases are, in fact, decided upon the statements of 
tle parties themselves, made in Court, in each other’s presence. 

The Law Review, the ablest and most influential law periodical in 
England, has devoted elaborate articles in two successive numbers,-to our 
code, commending it to the admiration and imitation of English legislators. 
The following extracts from the number for November, will show the 
temper of the articles : — 

‘**In our Jast number we made some progress in giving an account of 
the great effort of legislative reform, in which our American brethren of 
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the State of New York have taken precedence of ourselves, from whom 
their laws are derived —the Code of Civil Procedure. We proceed now 
to lay before our readers an outline, as detailed as our space allows of the 
remainder of this important and valuable work. We had brought up our 
notice to the conclusion of those provisions of the new code, by which the 
distinction between the form of procedure at common Jaw and in equity is 
swept away, and the Courts, no longer restricted to the administration of 
one only of these branches of jurisprudence, are enabled, by the same form 
of action, to dispose of all the varied questions which, in the busy world of 
American life, must constantly be brought before them.” 

And again: 

‘** It remains to notice the provisions proposed in respect to the fourth 
great division of the code — that relating to evidence. . . . No portion of 
the code, so far as we have examined it, better deserves attention. Those 
who may be doubtful as to the advantages of ‘ gathering, digesting, re- 
conciling, and arranging into one book, consisting of a series of proposi- 
tions,’ and publishing by authority those doctrines of the law which, ‘if 
not written in statutes, are written in books, not handed down from memory 
through successive generations, as if they were no written language, but 
preserved in writing,’ may, perhaps, by comparing the best English works 
on the Law of Evidence, with the title of the report of the New York 
commissioners, devoted to this subject, where the same rules of evidence 
to which we are accustomed in England, collected mainly from the same 
sources, have beeu subjected to this process, find reason to change their 
opinion. 

**If we regard the law as a difficult science, to be mastered, the saving 
of labor in acquiring its fundamental principles, a result arising mainly 
from the authoritative manner in which such an object can speak, is no 
smal! recommendation of it. Mr. Phillips's work on Evidence extends to 
upwards of seven hundred large and rather closely printed octavo pages. 
The valuable work on the same subject, recently produced by Mr Pitt 
Taylor, and the well known work of Mr. Starkie, are still more volumi- 
nous. The digest proposed by the American commissioners, occupies, 
after deducting the space taken up by the notes, in which the reasons for 
some of the changes recommended by them are given, littie more than 
eighty octavo pages, containing twenty-eight lines to a page. And 
this, because the propositions, which have, in the case of the text-writer, 
to be adduced from a comparison of many and often conflicting authori- 
ties, and supported by references to them, and discussions of their effect, 
are here authoritatively laid down, once for all, as a guide to future de- 
cisions. 

‘* On the other hand, if we look on the law as a branch of knowledge, 
concerning which it is important to diffuse, as widely as possible among 
the community at large, accurate information, the increased facilities for 
so doing, afforded by a well arranged and authoritative digest of it, is 
strikingly exemplified by such an example as the present. Who but a 
lawyer reads our text-books upon the law of evidence’? But we will 
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venture to predict that, if the proposed code becomes law, scarcely a well 
educated American in New York will be found, who is not acquainted 
with its most important provisions upon this subject.”’ 

The Lord Chancellor has lately promulgated a new set of orders, the 
object of which is to effect a revolution in chancery pleading. The first 
and second orders are as follows : 

‘* First. Any person seeking equitable relief, may, without special 
leave of the Court, and instead of proceeding by bill of complaint in the 
usual form, file a claim in the record and writ clerk’s office, in any of the 
following cases; that is to say, in any case where the plaintiff is, or 
claims to be, — 

‘** 1. A creditor, upon the estate of any deccased person, seeking pay- 
ment of his debt out of the deceased's personal assets, 

**2. A legatee under the will of any deceased person, seeking payment 
or delivery of his legacy out of the deceased’s personal assets. 

**3. A residuary legatee, or one of the residuary legatees, of any de- 
ceased person, seeking an account of the residue and payment or appro- 
priation of his share therein. 

‘*4. The person, or any of the persons, entitled to the personal estate 
of any person who may have died intestate, and seeking an account of 
such personal estate, and payment of his share thereof. 

‘© 5, An executor, or administrator, of any deceased person, seeking to 
have the personal estate of such deceased person administered under the 
directions of the Court. 

‘6. A legal or equitable mortgagee, or person entitled to a lien, as 
security for a debt, seeking foreclusure or sale, or otherwise to enforce 
his security. 

‘**7. A person entitled to redeem any legal or equitable mortgage or any 
lien, seeking to redeem the same. 

“8. A person entitled to the specific performance of an agreement for 
the sale or purchase of any property, seeking such specific performance. 

**9. A person entitled to an account of the dealings and transactions of 
a partnership dissolved or expired, seeking such account. 

**10. A person entitled to an equitable estate or interest, and seeking 
to use the name of his trustee in prosecuting an action for his own sole 
benefit. 

**11. A person entitled to have a new trustee appointed in a case, 
where there is no power in the instrument creating the trusts to appoint 
new trustees, or where the power cannot be exercised, and seeking to ap- 
point a new trustee. 

** Second. Such claim in the several cases enumerated in Order 1, is to 
be in the form and to the effect set forth in Schedule A., hereunder writ- 
ten, as applicable to the particular case, and ‘the filing of such claim is, 
in all cases not otherwise provided for, to have the force and eflect of 
filing a bill.’ ’’ 

This claim, it will be observed, is similar to the complaints under our 
code. The following is a form of it, as given in the schedule : 
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* The claim of A. B., of ———, the above named plaintiff. The said 
A. B. states, that C. D., late of , deceased, was, at the time of his 
death, and that his estate still is justly indebted 10 him, the said A. b., in 
the sum of £———-, for goods sold and delivered by the said A. B. to the 
said C. D., [or otherwise, as the case may he, or uf the debt is secured by any 
written instrument, state the date and nature thereof.) And that the said 
C. D. died in or about the month of ———, and that the above named 
defendant, KE. F., is the executor [or administrator] of the said C. D., and 
that the ssid debt hath not been paid ; and therefore the said A. B. clains 
to be paid the said debt or sum of £———, with his costs of this suit, 
and in default thereof, he claims to have the personal estate of the said 
C. D. administered in this Court, on behalf of himself and all other the 
unsatisfied creditors of the said C. D., and for that purpuse, that all 
proper directions may be given and accounts taken.” 





Upon filing the claim, a summons is issued to the defendants to come in 
and show cause, why the relef demanded should not be given. 

In the Common Law Courts a still greater change is impending. A 
new commission 10 examine into this subject has been created, which is 
still sitting, and which, following our example, will, it is expected, recom- 
mend the abolition of the forms of action, at the eusuing session of Par- 
liament. 

In connection with this, we are happy also to be able to add the follow- 
ing testimonial to the reform recently effected in New York, from one of 


the most respectable English journals. 


| From the London Chronicle, Nov, 22. ] 

‘** Oi all social reforms, the amendment of the law is that which is most 
ardently coveted by the preseat generation. The frighttul injustice that 
is perpetrated by the technicalities of the common jaw ; the ruinous and 
heart-breaking delays which are oceasioned by the cumbrous proceedings 
in equity ; the manifold and manifest abuses which are engendered by the 
obsolete forms ; the exclusive privileges, the nepotism, and the ‘ mumme- 
ries’ of our ecclesiastical Courts ; these are, one and all of them, topics 


which no man can undertake to discuss in public without finding himself 


surrounded by an approving and an eager audience. Whether the evils 
of the existing system of law be calmly exposed, or wisely censured, or 
contemptuously denounced, or playfully ridiculed — whether the artist be 


a Romily, a Brougham, a Phiilimore, or a Dickens —the language of 


coudemuation, be it grave or gay, or lively or severe, cannot fail to be 
re-echoed throughout the length and the breadth of the Jand. The wise 
and the foolish, the cautious and the rash, the thoughtful and the thought- 
less, are making in this matter one common cause ; and, being all inter- 
ested in the subject of law reform — for who is there living that has not 
suffered from the existing abuses ? — they are raising one joint and unmis- 
takeable ery, that something must be done, and that, too, quickly. It is 
impossible to examine the statute book for the last few years, or even to 
review the proceedings of the Legislature during the last session alone, 
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without being foreibly struck with the prominent position which has been 
awarded, as it were by universal consent, to the subject of Jaw reform ; and 
if coming events ever do cast their shadows before, we shal] incur no risk 
of being denounced as false prophets, if we venture to predict, that — so far 
at least as the common law rules of procedure, and practice, and pleading, 
and evidence are concerned — sweeping and radical, but withal most sslu- 
tary, changes are at hand. The commissioners appointed last summer by 
the government, to investigate and report upon these subjects, are, unless 
we greatly mistake the men, but little inclined to shrink from their duty ; 
and even were they anxious to do so, they would find it no easy matter, in 
the present state of the public mind, to bolster up a retten system by a 
few alterations in detail. To abolish forms of action, to admit parties to 
the record as witnesses for and against themselves, to prohibit or greatly 
restrain special demurrers for mere formal defects, to entitle parties who 
unsuccessfully demur to plead over to the facts, to annihilate the general 
issue, and permit any number of replications to a plea, to put a stop to all 
motions of course, to sweep away motions in arrest of judgment, and for 
judgment non obstante veredicto, to abolish the antiquated forms of audit« 
querelé, and demurrers to evidence, to strip the record of al] needless ver- 
biage, and to enable Courts of law to enforce the production of documents 
whenever Courts of equity would compel a discovery, — these are some 
of the more prominent amendments, which we are persuaded must be in- 
troduced by the commissioners, if they hope to satisfy the public that they 
are really in earnest, aud that they are exerting their best energies to sim- 


plify, abridge, consolidate, and cheapen law proceedings. 
“We say nothing here of the reforms that are required in chancery 
practice ; but those whose attention has been specially directed to that most 


perplexing subject, will act wisely, if, in common with the commissioners 
of the common law, they study with care the code of civil procedure of 
New York, and attend to the very valuable testimony in its favor, which 
was furnished by Mr. Dudley Field, to the Law Amendment Society, at 
the beginning of this week, and which was published in our columns on 
Tuesday last. The history of that code is very remarkable. Up to the 
year 1847, the Courts of justice in the State of New York, modelled upon 
those of Great Britain, were divided into Courts of law and Courts of 
equity; and in these respective Courts, separate systems of procedure 
prevailed, not unlike those existing in this country, and open to the same 
objections. At common law, technicality, quibbling, and sharp practice 
were permitted, as in Westminster Hall, to defeat substantial justice ; 
while the Court of Chancery, incumbered with the machinery of the 
Master’s offices, and embarrassed by written interrogatories, was utterly 
swamped with the accumulation of business, and the sin of a father in 
bringing an equity suit, was there visited, as with us, upon the children 
unto the third and fourth generations. The door, tov, of both classes of 
Courts, but especially that of equity, was closed to all suitors who had not 
taken the advice of Iago, and put money in their purse. 

‘* At length the abuses reached such a pitch, that the people would sub 
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mit to them no lenger, and a Convention was appointed to revise the Con- 
stitution of the State. The legislative body met in 1847; and, stimulated 
by the advice of Mr. Field, who four years before had drawn up an able 
paper, sketching the rough outline of the reforms required, they deter- 
mined that the Court of Chancery should be abolished ; that one supreme 
tribunal should be created to administer all the laws of the land, whether 
at law or in equity; that the forms of action,and pleading at common law, 
should be abandoned, and that in their place one uniform system of pro- 
ceeding in all cases, whether of equitable or of legal cognizance, should 
be adopted, and that testimony should be taken, whenever the witnesses 
were within the jurisdiction of the State, viva voce. ‘Three commission- 
ers — Messrs. Loomis, Graham, and Field — were immediately instructed 
to carry out these alterations, and their first recommendations were pre- 
sented in February, and became law in July, 1848. By this portion of 
the code, the different forms of action and pleading were abolished, the 
distinction between legal and equitable remedies was removed, and one 
uniform and simple course of procedure for all kinds of actions and suits 
was established. Additional portions of the code were prepared and 
passed during the year 1849, and on the last day of that year the commis- 
siovers closed their labors. Their final suggestions have not yet been 
adopted by the State, but those most valuable provisions in the code, which 
compel the viva voce examination of witnesses, and enable parties to the 
record to examine their opponents on oath, have been fur a considerable 
time in active operation, and they have met, if we can place reliance 
on Mr. Field, with signal suecess. Such are some of the leading princi- 
ples embodied in the code of New York ; and although the evidence of 
Mr. Field in its favor should of course be received with some distrust — 
for, being the parent of the measure, he must regard it with a parent’s 
eye — yet those who heard him on Monday night explain and illustrate 
its practical operation, and who noted the masterly and clear, yet modest 
manner in which, while admitting its imperfections, he pointed out the 
benefits resulting from it, can searcely fail to have left the meeting with a 
firm persuasion that the State of New York had achieved a very great work. 
Indeed, the best proof of the substantial merits of this remarkable produc- 
tion is found in the fact stated by Mr. Field, that it has already been copied, 
either wholly or in great part, by the States of Missouri, California, and 
Mississippi — while conventions for adopting it are on the point of being 
held in Kentucky, lowa, Tennessee and Massachusetts. We may add, 
that one of the ablest Judges in America, who has himself administered 
the law under the code from the time of its first adoption, does not hesi- 
tate to assert that the leading principles embodied in it are such as no 
government, which has once adopted them, will ever relinquish; and 
that the provisions for abolishing the distinction between law and equity, 
and for annihilating the different forms of action at common law, are — 
with, perhaps, here and there a single, if not a singular, exception — 
commended by the entire judiciary and bar of New York. 

‘* [n thus drawing the attention of the public to the praiseworthy exer- 
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tions of American law reformers, we do not mean to recommend that al] 
the principles of the New York code, and particularly that one which 
breaks down the barrier between legal and equitable claims, should be 
hastily adopted on this side of the Atlantic. The fusion of law and equity 
might possibly, in this country, work confusion. On this subject we ex- 


press, for we have formed, no decided opinion. But what we do venture 
with confidence to recommend is, that the code of New York should be 
carefully and candidly examined by such persons as are competent to form 
an opinion on its merits; and that those portions of the work — and they 
are, doubtless, many — which challenge and demand unhesitating ap- 
proval, should be embodied without delay in the law of this land.’’ 


[From the Western Law Journal. ] 

Tue Laws or Wissvy. — The widely extended commerce of modern 
times, and the greatness and variety of the interests connected with it, give 
to the maritime law an importance wholly unknown to the nations of 
antiquity. The Romans, despising trade as an occupation fit only for 
slaves, scarcely noticed that branch of jurisprudence, in the voluminous 
details which regulated almost all other departments of human industry. 
The rights and duties of seamen, demurrage, average, collision, and con- 
tracts of affreightment, were passed over in silence by a code, which drew 
distinctions between the rights of ownership to cygnets and hawks, and 
defined the easements ef drip and of party walls. We are, therefore, to 
look to more modern times for the history of the maritime law. The 
story of Rome, and, to some extent, its literature, become so familiar to 
us in childhood, and engross so large a portion of our earlier education, 
that subjects disconnected with it too often appear of trivial importance ; 
and many attain the age of manhood with the most indistinct and confused 
ideas in relation to the history of our own ancestors, and of the race of 
whose destiny so much has lately been written. Children, who are famil- 
iar with the story of the Punie wars, and who remember, with lively 
pleasure, the terror of the Roman infantry when they first *‘ saw the 
elephant,*’ may never have heard of the Jutes and Angles. Northern 
Europe appears to them clouded in impenetrable darkness —a land of 
snow and night, of dismal forests and impassable morasses. It is the 
land, however, that has given to the world a maritime code ; and in our 
maturer years we inquire, with a more philosophic spirit, into the history 
of that brave and hardy race which possessed it. 

To the dweller on the shores of the Mediterranean, the climate of Ger- 
many seemed intolerably cold ; and a celebrated geographer, of the first 
century, attributes the sparseness of the population to the severity of its 
winters. ‘*Germany,”’ said he, * is, indeed, habitable, but is uninhabited 
on account of the cold.’? Cimmerian darkness became a proverb; as if 
all beyond the Danube were enveloped in eternal night. But, while the 
Romans were pushing their conquests in the East, a power was growing 
up along the Baltic that was destined to change the face of all Europe. 
Its increase was too gradual to attract the notice of the masters of the 
world, who were, unconsciously, nursing the strength that was svon to 
40* 























474 Miscellaneous Intelligence. 





cripple and destroy their own. The tribes along the seacoasts, from the 
mouths of the Rhine to the Baltic Sea, had, from the days of Cesar, 
been gradually forming themselves to maritime exertions. In the reign 
of Tiberius, Germanicus built a thousand vessels on the Rhine, Maes, and 
Scheld, teaching the attentive natives the use of ships, and the manner 
of their constructing them, and employing them in their navigation. 
(Tacitus, Ann. lib. ii. e. 6.) 

The daring and successful voyage of the Frankish exiles, from the 
Euxine to the German ocean, through the Mediterranean, discovered to 
themselves, and to all who heard and could imitate, that to those who 
would dare the dangers of a stormy sea the maritime colonies of Rome 
afforded a rich harvest of spoil. ‘The Saxons were not slow to learn the 
profitable lesson that their ** destiny *’ pointed out to them; and, before 
the close of the third century, the Romans were compelled to station a 
powerful fleet at Bologne, to check their piracies. The laws of salvage 
upon recapture were hardly as well understood, at that period, as at pre- 
se.t. Carausius, the commander of the fleet, found it most convenient to 
attack the pirates after they had well loaded themselves with spoil, and 
he never dreamed of restoring to the provincials what he had taken in 
lawful war. When the emperor attempted to check this system of plun- 
der, Carausius adopted the common refuge of the powerful scoundrels of 
his time, and assumed the purple. To strengthen his pretensions, he made 
alliances with the Saxons and Franes, and gave them ships, and experi- 
enced officers, who taught them navigation, and the art of naval combat. 
Later usurpers adopted the same expedient, and thus the northern nations 
were trained to maritime pursuits. Unsuited in all their habits to the 
business of peaceful life, their fondness for the sea led them to follow 
piracy as an honorable and Jucrative employment. Not only the children 
of the kings, but every man of importance, equipped ships, and roamed 
the seas to acquire property by force ; and no one was esteemed noble, no 
one was respected, who did not return in the winter, to his home, with 
ships laden with booty. From A. D. 930 to A. D. 1000, these robbers 
were the terror of the northern seas. The frequency of piracy, while it 
tended to suppress, showed the extent of trade in the Baltic, at that 
period ; and the glory, which, in the popular estimation, attended the 
successful pursuit of that species of robbery, proves that that trade must 
have been lucrative. Tunsberg in Norway, Birea in Sweden, Denmark, 
and Saxony enjoyed the advantages of an honorable commerce. Princes 
became merchants, and the title of vi-king gradually came to be synony- 
mous with robber. This progress toward a more civilized state of society 
has been delineated by Robertson, Hallam, and Turner. (Rob. History 
of Charles V. § 1, notes 29, 30; Hallam’s Middle Ages, chap. ix. part 
2; 1 Turner’s Anglo-Saxons, 103, 290, 548, et seg.) About the middle 
of the twelfth century, the manufacturers of England and Flanders sought 
a market for their productions along the shores of the Baltic; and, a cen- 
tury later, the cities of Lubec, Bruges, Hamburg, Bremen, Riga and 
Dantzic had risen to importance. 
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About the same period, the city of Wisbuy, situated ona fine harbor 
in the north-western part of the island of Gothland, nearly equidistant 
from Sweden, Russia, and Germany, became the most important com- 


mercial emporium of the Baltic. The luxury and elegance which always 
attend successful commerce, flourished through the state. Among the 
ruins of the city are still found ** tables of marble, porphyry, and jasper, 
evidences of the ancient splendor and magnificence of the citizens.”’ The 
houses were roofed with copper, and the windows gilt with gold. In 1288 
it was a walled city, and at the commencement of the fourteenth century 
it had attained its greatest prosperity. At that time, it was an inde- 
pendent republic. Its magistrates assumed jurisdiction of all suits relating 
to maritime affairs, and their ordinances were received as authoritative 
expositions of public law and commercial usage, from Muscovy to the 
Mediterranean. A brief statement of some of their principal provisions 
may be interesting. 

The laws of Wisbuy are contained in seventy articles, none of which 
exceeds three sentences in length. Some of the articles are so brief, and 
expressed in such general terms, that, contrary to the spirit of the English 
common law, great discretion must have been intrusted to the Judges 
who administered the law. It may be worthy of inquiry, what influence 
this principle of leaving each case to be decided upon the principles of 
natural justice, as applied to the particular facts, has had in commending 
the admiralty decisions to the universal acceptance of the civilized world. 
In Article xvii., for instance, it is provided that seamen may not leave the 
ship, unless when it ‘‘ lies ashore, moored with four anchers. In such 
case, they may go out of her for a /ittle time, taking care not to transgress 
in it.” **If the merchant obliges the master to insure the ship, the 
merchant shall be obliged to insure the master’s life against the hazards 
of the sea.”’ (Art. Ixvi.) ‘* The master may turn off a mariner for a lawful 
cause,’’ but it nowhere states what is a lawful cause, except that in one 
place it is provided that, ‘* If a mariner goes ashore, on his own head, to 
be merry and divert himself, or otherwise, and happens to be wounded, 
the master may turn him off.”’ (Art. xviii.) 

In one striking particular, the maritime codes of the middle ages dif- 
fered widely from the rule now considered indispensable to the safety of 
the vessel. Instead of intrusting the whole power to the master, he was, 
in many cases, required to consult the seamen. In some cases he was 
absolutely bound to follow their advice, and in others, where he was 
allowed to act against it, he did so at the peril of making good any damage 
that resulted in the course of the voyage. Thus, he could neither leave 
port, nor, when at sea, lighten his vessel under stress of weather, by 
heaving over the cargo, without their advice and consent. (Art. xiv. xx.) 

Three modes of paying the seamen their wages are spoken. of: in 
money, in an allowance of so much store-room for them to carry freight 
on their own account, and by agreement to receive so much of the profits 
of the voyage, as is still practised in whaling adventures. Where the 
payment was in cash, a part seems to have been in ready money ; a part 
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at the port of destination, the master, in that case, being authorized to 
demand security for their performance of the rest of the voyage ; and the 
balance on their arrival home. The hiring, in all cases, seems to have 
been for the voyage. The ordinance, in such cases, provided a much 
more just and liberal rule, on the death of the mariner, than is laid down 
in the Courts of Westminster Hall. A sailor was hired for a voyage 
from Jamaica to Liverpool, and took a promissory note from his employer, 
for a certain time, provided he proceeded, continued, and did his duty as 
second mate ; and, before the arrival of the ship, died. Lord Chief Jus- 
tice Kenyon, and the whole Court, held that no wages could be claimed, 
either on a contract, or on a quantum meruit. The Coyrt directed inquiry 
to be made, what was the custom in such cases ; but, finding no uniform 
rule, they decided it upon what they considered the special contract of the 
case. Mr. Justice Grose said, that ** He had looked into the laws of 
Oleron ;*’ but, if he found the passage, it did not influence his judgment. 
That code provided that, if a mariner died, his wife, or next of kin, 
should have his wages. (Art. vii.) The law of Wisbuy was to the same 
effect: ‘‘ If a seaman falls ill of any disease, and it is convenient to put 
him ashore, he shall be fed as he was aboard, and have somebody to look 
afier him there ; and, when he is recovered, be paid his wages; and if he 
dies, his wages shall be paid to his widow, or heirs.’ (Art. xix.) No 
mercy was, however, shown to a sailor who was infected with any conta- 
gious distemper. The master might put him ashore, at the first land he 
made, without being bound to pay him any wages. (Art. Ixii.) 

The case of Cutler v. Powell, (6 D. & East’s Rep. 320,) above 
alluded to, has been followed in England and in this country, and is a 
leading case upon the subject of special contracts, where part remains un- 
performed ; but there seems to be a disposition to narrow the rule as much 
as possible. The subject is ably discussed in 2 Smith’s Leading Cases, 
1. Witherow vy. Witherow, (16 Ohio Rep. 238.) 

By the laws of Wisbuy, a mariner who left his employer forfeited his 
wages, was bound to restore all he had received, and was liable to a 
penalty of half of the wages stipulated to be paid. Desertion, after 
having received wages, was punished by hanging. Among a nation so 
punctilious upon points of honor, the law acknowledged no distinction, 
if men came to blows, between the master and the seamen. ‘‘ If the 
master strikes,’’ said the code, *‘ he ought to receive blow for blow.”’ 
(Art. xxiv.) 

Upon the subject of collision, the laws of Wisbuy contained these 
regulations : 

Art. xxvi. “If a ship, riding at anchor in a harbor, is struck by 
another ship, which runs against her, driven by the wind or current, and 
the ship so struck receives damage, either in her hulk or cargo, the two 
ships shall jointly stand the loss; but if the ship that struck against the 
other might have avoided it, if it was done by the master on purpose, or 
by his fault, he alone shall make satisfaction. The reason is, that some 
masters, who have old crazy ships, may willingly lie in other ships’ way, 
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0 | that he may be damnified or sunk, and so have more than they were 
e worth for them. On which account this law provides that the damage 
e shall be divided, and paid equally by the two ships, to oblige both to take 
h j eare, and keep clear of such accidents as much as they can.”’ 
n 3 Art. 1. ‘* If two ships strike against one another and receive damage, 
re the Joss shall be borne equally between them, unless the men on board 
r, 7 one of them did it on purpose, in which case that ship shall pay all the 
AS damage.”’ 
s- Art. Ixvii. ‘‘ If two ships strike against one another, and one of them 
d, { unfortunately perishes by the blow, the merchandise that is lost out of 
ry both of them shall be valued, and paid for pro raté by both owners, and 
m the damage of the ships shall also be answered for by both, according to 
he ; their value.’’ 
of : Art. Ixx. “‘ Ifa ship under sail does damage to another, the master and 
it. mariners of the ship doing the damage must swear they did not do it 
n, designedly, and could not help it, and then the damage shall be borne by 
ne both ships, in equal proportion; and, if they refuse to swear, the damage 
ut ’ shall be paid by the ship that did it.”’ 
ok j These principles have been adopted in the maritime law of Europe, 
he ; with little modification, but are directly opposed to the common law. In 
No ; our jurisprudence, if there be fault, or want of care, on both sides, or no 
la- ; fault on either side, neither party can sue the other. (3 Kent's Comm. 
he F 231, 6th edition.) The Court of Appeals of Kentucky, in September, 
1846, determined that the admiralty rule of dividing damages, where a 
ve : collision takes place in consequence of mere accident, or mutual fault, 
a does not prevail in the Courts of common law, and cannot be applied in 
in- cases arising upon our western waters. (Broadwell v. Swigert, reported in 
ch 7 the fourth volume of this Journal, p. 474.) The mighty current which 
es, drains our Andes and divides a world, is as insignificant, in the view of a 
Court of common law, as the Derwent or the Cam. 
his a The principles of average were settled by the Wisbuy ordinances, as 
.a ’ at present in the admiralty law, and regulations were made as to depar- 
ter tures, demurrage, pilotage, buoys, anchorage, bottomry bonds, the 
so . hypotheeation of the furniture to raise funds when in a foreign port, 
on, jettison, ete. The limits of this article do not allow of a more extended 
the notice of them. The code may be seen at large in 1 Peters’s Admiralty 
i Decisions, xvii. Two privileges, extended to seafaring men, are worthy 
) of mention. It was not lawful to arrest or imprison the master, pilot, or 
ese mariners, of a ship, in an action of debt, when they were ready to sail ; 
. but the ereditar might seize and sell any thing he found in the ship that 
by : belonged to his debtor. The idea of seizing the vessel itself, as it is done 
ind q under the Ohio water-craft law, would probably have struck the merchants 
wo % of Wisbuy with astonishment and dismay. Another provision related to 
the the discharge of seamen who were promoted. ‘If a pilot or mariner 
or buys a ship, or is made master of one, he shall be discharged from his 
me 4 own master, paying him back what he received of him.’? A very prudent 


provision for the encouragement of seamen. But the code adds, ** Jt shall 
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be the same if he marries.’? The reason of this rule I cannot conjec- 
ture, unless it be, that a woman finds the first year after marriage the most 
unhappy of her life. A similar provision, in the Mosaic law, might lead 
one to infer that this was ** A fact in woman’s history.’’ ‘** When a man 
hath taken a new wife,’’ said Moses, ‘* he shall not go vut to war, neither 
shall he be charged with any business ; he shall be free at home one year, 
and shall cheer up his wife which he hath taken.’’ (Deut. xxvi. 5.) 

Wisbuy has long since ceased to be numbered among the nations. 
Before the close of the fourteenth century, it had fallen under the power 
of Denmark. In the language addressed by the prophet Ezekiel to the 
princes of Tyrus, ‘‘ Strangers came upon her, the terrible of the nations ; 
they drew their swords against the beauty of her wisdom, and defiled her 
brightness.”’ Intestine quarrels and the violence of factions prepared the 
way for speedy destruction, and the traveller now searches among the 
ruius of her palaces for the evidence of her former greatness ; 


* But marble and recording brass decay, 
And, like the graver’s memory, pass away.” 


He finds nothing there but the memorials of departed splendor and luxury, 
and learns no lesson but the instability of wealth and power. Nothing 
survives but the imperishable record of her wisdom and justice —the 
code that has influenced the maritime law of Europe. 





Mopern Stare Triats. — The work of the late Mr. Townsend, Q C., 
bearing this title, forms the subject of a series of articles in Blackwood, at- 
tributed to Mr. Sergeant Warren. ‘The first part treats of the trial of Frost 
four treason, which took place ten yearsago. Mr. Warren, in describing this 
case, indulges in some reflections upon the mode of conducting a great trial, 
and the general anxiety with which its progress is watched, in a manner 
which is novel, but extremely interesting : — 

** There is scarcely any point of view,’’ he continues, ‘* in which a great 
trial will not appear deeply interesting to a competent observer, watching 
how each individual plays his part in the agitating drama. Whether the 
Judge holds the sacred scales even; whether he sees clearly and acts 
promptly, calmly, resolutely, in detecting fallacy, in order to shield an 
unsophisticated jury from subtle and deleterious agency ; whether, for this 
purpose, his intellect and his knowledge are superior, equal, or inferior 
to those of the advocates pleading before him. How those advocates 
conduct themselves, intellectually, and morally ; whether they be clear- 
headed, acute, ready, learned — or cloudy, obtuse, superficial and igno- 
rant; whether evenly or over-matched ; whether they play the gentleman 
or the scoundrel ; whether they will, however difficult the task, nobly 
recognise the obligations of truth and honor, or villanously disregard 
them, to secure a paltry triumph in defeating justice ; how the witnesses 
discharge their momentous duties; whether constantly mindful of their 
oath, or forgetful of it, or wilfully disregarding it from hostility or par- 
tiality to the prisoner, or any other wicked motive. Whether the Judge, 
or the advocates, are equal to the discomfiture of a wicked witness. How 
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Miscellaneous Intelligence. 9 


the jury are conducting themselves; whether with watchful intelligence, 
or stolid listnessness. How the prisoner, standing in the midst of all 
these — with life, with honor, character, liberty, every thing at stake— 
and depending on the word which one of that jury will utter — how is he 
demeaning himself, knowing as he does, the truth or falsehood of the 
charge on which he is being tried; what he is thinking of the exertions 
of his counsel, of the temper and spirit of the witnesses, of the jury, of 
the Judge; whether he adverts at all to the spectators around him, and 
the feelings by which they are animated towards him; whether he is 
aware of, or appreciates, the true strain and pressure of the case —the 
sudden changes and perils occurring in its progress.”’ 

In another part of the review, Mr. Warren thus finely describes that 
power of the mind which is the richest fruit of professional experience, 
and which attracts the greatest admiration froin those who have not had 
a legal education : — 

‘* How little,’’ he says, ‘‘even the acutest laymen could have antici- 
pated such dealings with facts as he here beholds; how he must appre- 
ciate the practised watchful art with which the slightest circumstance is 
seized hold of, and in due time so combined with others, with which it 
seemed to have no conceivable connection, as to justify conclusions exactly 
the reverse to those which had till then seemed inevitable! What a 
totally different aspect the same facts may be made to wear by different 
dealers with them, having different objects in view! By their different 
arrangement and combination, what unexpected inferences may be drawn 
from the self-same facts, and even when similarly arranged and combined ! 
How exciting to see a defence constructed by experienced astuteness and 
eloquence out of the slightest materials — out of a hopeless case — in the 
teeth of one overpowering for the prosecution! The desperate determi- 
nation, the exquisite subtlety, the consummate judgment, often exhibited 
on such occasions by eminent advocates — struggling, too, at once with 
their own sense of right and wrong, and the desire to do their utmost for 
one who has intrusted his all to them — conscious, too, that though a jury 
of twelve plain common-sense people may be unable to see through the 
fallacies which are presented to them, it will doubtless be very far other- 
wise with one who has to follow, who has the last word ; and with that 
last word may at once lay bare the sophistries of forensic effrontery, and 
perhaps rebuke him who attempted to trifle with and mislead the under- 
standings of those so solemnly sworn to give a just and true verdict 
according to the evidence! ‘ But what is one to do!’ exclaims the anx- 
ious advocate. * How am I to defend yonder trembling being who has 
selected me to stand between him and — the scaffold it may be, —if I am 
to play the Judge, and not the advocate ; to yield pusillanimously to an 
array of fearfully plain facts, and make no attempt to square them with 
the hypothesis of my client’s innocence, or persuade a jury that they 
are — whatever my own secret opinion — pregnant with too much doubt 
to warrant a verdict of guilty?’ Only one who has been placed in the 
situation can conceive the faintest idea of what is endured on such ocea- 
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480 Insolvents in Massachusetts. 
sions by the sensitive and conscientious advocate, who is called upon in 
desperate emergencies — in moments of intense eagerness and anxiety — 
the spasms, as it were, of which are publicly exhibited, and critical rivals 
and merciless public censors, to see and observe the delicate but decisive 
line of right and duty ; to maintain at once the character of the zealous 
eflective advocate, and the Christian gentleman. If sufficient allowances 
were made for persons placed in such circumstances of serious embarrass- 
ment and serious responsibility, less uncharitable judgments would be 
passed on the manner in which advocates exercise their functions than 
are sometimes seen; judgments formed and pronounced, too, in the 
closet — by those speaking after the event—calm and undisturbed by 
anxiety and agitation which have probably never been personally expe- 
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Name of Insolvent. 


Residence. 


Commencement of 
Preceedings. 


Name of Commissione 


Allen, Robert Westfield, Novw’r 13, George B. Morris. 
Bacon, Alvan Charlton, 20, Henry Chapin 
Badger, Judson G. Springfield, ~~ & George B. Morris. 
Blanchard, Abel Andover, Oct. 19, John G. King. 
Belden, Hiram Ashfield, Novw’r 9, D. W. Alvord. 
Bliss, Jonathan et al. Attleboro’, “=. Fy, David Perkins. 
Bodwell, =. B. Methuen, « 626, John G. King. 
Bowen, Charles \Cambridge, 6 23 \sa F. Lawrence. 
Brooks, James Rockport, = John G. King. 
Carter, Orin W. 'Blandford, ™ 7, George B. Morris. 
Day, Dudley Holyoke, ae, George B. Morris 
Drew, Elijah | Boston, o -ae John M. Williams. 
Farnum, Geo, B. Boston, =. a John M. Williams. 
Garlick, Wm. A. ‘New Bedford, +. 2 David Perkins. 
Gridley, Jos. Russell, = George B. Morris. 
Hadley, Lewis |Salem, Oct. 11, John G. King. 
Haskell, Azor C. \Gloucester, ite... John G, King. 
Haskins, ‘Thomas |Roxbury, Nov’r 19, Francis Hilliard. 
Hill, tra \Brighton, Sa Asa F. Lawrence. 
Hitchcock, Simeon A. \Chickopee, pin 7; George B Morris, 
Hunt, John \West Boylston, >. Henry Chapin. 
Huse, Wm. W. ‘Boston, = 8, John M. Williams, 
Toman, Jonathan Southbridge, * £8i, Heary Chapin. 
Judkins, Samuel C, Newton, ~ Asa I. Lawrence. 
Karr, Samuel Lawrence, Oct. 10, John G. King. 
Lewis, Samuel Salem, = & John G King. 
Lewis, Whitman T. Athol, Nov’r 13, Henry Chapin. 
Mansfield, David T. Lynn, <c @, john G. King. 
Marsh, ¢ liver Springfield, 2 George B. Morris. 
McLellan, Byree Rockport, So By John G. King. 
Messer, Darius lynn, © 9, John G. King. 
Morgan, Silas Leverett, « 2, D. W. Alvord. 
Myers, Joho HU. Cambridge, <e. * Asa F. Lawrence. 
Osborne, Benj. C, Danvers, Oct. 16, John G. King. 
Peavey, Newell Rockport, | Nov’r 1, John G. King. 
Sackett, Rufus Northampton, >) = Myron Lawrence. 
Smith, Willard M. Lynn, eo Bh, John G. King. 
Taylor, Augustus G. West Boylston, “ 29, |Henry Chapin. 
Tuttle, Charles Lawrence, | Oct. 15, John G. King. 
Vining, Jairus Weymouth, | Nov’r 29, Francis Hillard. 
Weason, Martin Springfield, “ 62, George B. Morris. 
Wheeler, Dan’! H. Grafton, . Henry Chapin. 
Winchel!, Tryon Holyoke, nt 7; George B. Morris. 
Wian, Robert Rockport, | oo a ‘John G. King. 




















